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T

he international community has recognized
approximately 25 international crimes.1 This
essay considers whether a twenty-sixth should be
recognized: proliferation of weapons of mass destruction
(WMD). If so, what should be the content of that crime?
And most important, what would be accomplished by the
application of criminal law to proliferation?

However, WMD proliferation incompletely satisfies the
doctrinal bases of criminality at this time. Thus, the point
of this essay is to prompt international lawyers and nonproliferation experts to consider initiatives for clarifying
the criminal status of proliferant behavior.

WMD proliferation tends to be regarded as falling
squarely in the domain of diplomatic/military affairs; rarely
is a proliferation problem handled exclusively or even primarily as a law enforcement matter. This essay asserts
that international law enforcement need not displace nonlegal responses to proliferation, but criminal law mechanisms should be available at maximum strength; their
absence may force adoption of a nonlegal approach in
cases where law might have preferable applications. A
primary incentive for characterizing proliferation as an
international crime, therefore, is to enable decisionmakers
to take advantage of law enforcement mechanisms without undue obstacles.

To speak of “international crimes” is to invite ambiguity and perhaps derision. There is neither an international
criminal code nor an international police force. But accelerating applications of criminal law to international conduct belies this simplistic viewpoint, which ignores reality.
Even as attention focuses on criminal tribunals for alleged
war criminals and indictments of gross human rights violators,2 the progress of international criminal law is no
less apparent in the constant transnational efforts to address drug trafficking, smuggling, money laundering, hijacking, and terrorism, among various other crimes.3 And
the entry into force of the International Criminal Court,
with the United States or not, signals the maturation of
the international criminal legal system.4

More specifically, established principles can identify
certain behavior as an international crime, and identifying
criminal conduct triggers important law enforcement tools.
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THE IMPORTANCE OF CRIMINALIZATION

This essay cannot pretend to address, much less resolve, the intricacies of this system nor broadly justify its
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expansion. The argument here is more modest. First, designating WMD proliferation an international crime would
establish a powerful norm under which violators could be
condemned and shown to be deserving of prosecution and
punishment, thereby discouraging others from committing a similar act.5 Focusing world attention on criminals
can also have important strategic implications—all the
more so in a world where deterrence is less than completely effective against rogue states and subnational
groups. And for victims, invocation of the potential for
justice through legal process can offer some vindication.
Second, and more important than condemnation or
prosecution, is detection and interdiction. Although the risk
of post-catastrophe arrest and prosecution might discourage some proliferators, the devotion of law enforcement
resources exclusively to punishing use of WMD defies
sane policymaking. Law enforcement tools can and should
be effectively sharpened to prevent WMD use, but the
full benefits of this approach can be achieved only if proliferation is criminalized. In connection with WMD
proliferation, which typically requires covert accomplishment of numerous technologically complex tasks,
criminalization is both an impediment and a deterrent to
successful weaponization programs. For example,
criminalization can clarify enforcement of export control
laws by prohibiting exports of sensitive items to facilities
suspected of weapons-related activities, rendering a potential exporter an accessory to that enterprise.
WHAT IS AN INTERNATIONAL CRIME?
Briefly stated, conduct constitutes an international crime
if it contains certain doctrinal elements, and its prohibition is legally acknowledged. The analysis revolves around
three inquiries:
1. the planning, preparation, or commission of the conduct must involve more than one state, either because:
(1) the perpetrators are of different nationalities; (2) the
victims are of different nationalities; or (3) the means
employed transcend national boundaries.
2. the conduct must either: (1) threaten international
well-being; or (2) require the mechanisms of international criminal law enforcement for effective prevention or control.6
3. the conduct includes internationally recognized elements of criminality, which provide an accused with
constructive notice of its illegality. There can be no crime
without a law; no punishment without a law; and no ex
post facto application of the law: “[t]hese principles are
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deemed part of fundamental justice because they protect against potential judicial abuse and arbitrary application of the law.”7
As will be discussed, application of these criteria to
WMD proliferation provokes difficult questions as to
whether the perpetrator is acting individually or on behalf
of a state. Also, such application depends upon the legal
reach of the source of the obligation. Most treaty-generated criminal prohibitions obligate only the treaty’s signatories;8 however, the obligation may extend to all states if
it arises from general international law. For example, prohibitions against slavery or torture are recognized as binding even on states that have not joined or consented to
relevant treaties prohibiting such conduct.9
THE IMPLICATIONS OF CRIMINALITY
To consider the utility of strengthened mechanisms of
international criminal law to stanch proliferation, a distinction must be drawn between behavior that is primarily private and behavior that advances a state policy.
Private Criminality
Private criminality renders the perpetrator subject to
prosecution where he is apprehended or to extradition to
the state that has jurisdiction to prosecute. His assets may
be seized, frozen, or forfeited. His efforts to secure a hiding place will be opposed by a full array of law enforcement resources—domestic and international. At best, if
he finds a safe refuge, he will be effectively captive there;
if he travels, he will be subject to arrest. If the criminal
plan is covert such that the perpetrator’s identity is unknown, significant law enforcement resources can be devoted to ferreting out that activity and interdicting it before
the crime is successfully committed. But if proliferation
is not a crime or if its status is unclear, the international
legal system’s effectiveness unravels.
International criminal law enforcement is, for the most
part, an indirect system based on the idea that states must
enforce, under national law, international legal prohibitions.
The indirect enforcement system depends on national
criminal justice systems to investigate, apprehend, prosecute, and adjudicate accused persons within their jurisdictions and to punish those found guilty. It also depends
on the cooperation of states to extradite and provide legal
assistance to other states investigating cases or seeking to
apprehend persons accused or found guilty of international
crimes.10
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Many crimes (e.g., WMD proliferation) entail planning
and efforts to acquire illegal capabilities in different countries. Legal assistance and cooperation may enable the
police and prosecutorial agencies of those countries to
collaborate against that criminality. If, for example, state
A suspects that a subnational group is pursuing an illegal
capability in state B, it can request that state B conduct an
investigation, including gathering evidence and reviewing
documents. Where evidence of criminality is strong, the
request may also be to immobilize evidence or proceeds
of criminal activity, thereby preventing the wrongdoers
from advancing their plot or profiting from it. If arrest is
appropriate, state A may request that state B arrest and
prosecute the alleged perpetrator. If the accused is a citizen of state A or otherwise under its jurisdiction, extradition may be requested. To support prosecution, state B
may be asked to call witnesses or produce evidence for
trial.
Admittedly, any of these mechanisms of legal assistance
can be employed through diplomatic agreement, but such
assistance tends to be slow and uncertain even among
states that have established diplomatic arrangements.11
Among states that do not have such arrangements, invoking these mechanisms can be next to impossible. To overcome diplomatic hurdles and to cope with differences
among states and the limitations that sovereignty places
on transnational investigations, international law has devised modalities of interstate cooperation in penal matters
that enable states to agree on law enforcement priorities
and interact effectively.12 Most important here are formal mechanisms (as distinct from diplomatic comity) for
gathering evidence, conducting investigations, immobilizing evidence or proceeds of a crime, and calling witnesses
or producing evidence for trial.13
These cooperative mechanisms operate only if the conduct is a crime under the laws of both requesting and requested states. This is the principle of dual criminality.14
If the status of behavior as an international crime is ambiguous, national laws may not be harmonized, and dual
criminality may not be sustained. Among many members
of international nonproliferation regimes, laws dealing with
sensitive exports or possession of nuclear materials are
generally congruent. But this is not always the case, especially among states where proliferation behavior might
be more likely. To facilitate prosecution, designation of
certain behavior as an international crime can encourage
states to bring their laws into harmony. Another problem,
relevant to WMD proliferation, is the “political offense
exception,” whereby some states refuse to pursue perThe Nonproliferation Review/Summer 2001

sons who assert a motivation of political opposition to their
government.15 Although such an assertion in the context
of WMD is unprecedented, and such weapons have never
been accepted as legitimate tools for expressing domestic
political opposition, a clear international prohibition on
specific conduct can help ensure that no accused perpetrator may successfully hide behind the claim that s/he is
entitled to the exception’s protection. Perhaps even more
significant is that a clear international prohibition can obligate states to enact strict penalties and to harmonize extension of the prohibition to a broader range of conduct
such as conspiracy, attempt, or aiding and abetting the
crime.16
International criminalization of proliferation activities
can also be used to activate the capabilities of transnational
law enforcement institutions. Recognizing that many
states’ police and prosecutors are ill accustomed to confronting international problems, various institutions carry
out selective law enforcement functions in this arena.
Interpol provides a formal association for multilateral police cooperation, but its activities only extend to investigations of criminal activity.17 If the conduct is not criminal,
devotion of scarce Interpol resources to its interdiction is
unlikely. Other international institutions such as the United
Nations (U.N.) Crime Prevention and Criminal Justice
Branch18 or the World Customs Organization19 have expertise in connection with specific law enforcement initiatives, but their authority is constrained by current
definitions of criminal behavior.
Of increasing significance to international law enforcement is the establishment of ad hoc commissions to investigate particular allegations of criminal behavior. Such
fact-finding bodies enable the international community to
pursue specific threatening behavior without incurring the
onus of establishing a permanent institution. Typically,
such commissions have a broad range of access to conduct an investigation and can generate reports with significant impact.20
Criminality in Furtherance of State Policy
If criminal conduct advances a state policy (not unlikely
with regard to WMD proliferation), the implications for
law enforcement are, unfortunately, far murkier. Until
recently, most international lawyers agreed that states cannot, by definition, be prosecuted or imprisoned—only
private persons can be criminals and only in connection
with the domestic law of the state that has jurisdiction
over that person.21 If the state is party to the international
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instrument, then conduct in support of a state program
constitutes a breach of that instrument. At what point a
breach becomes a crime remains exceptionally undefined.
As indicated earlier, these types of situations have been
addressed more in diplomatic/military rather than legal
terms.
If the state is not party to that instrument, then, except
for crimes of exceptional gravity—more likely to involve
the use of WMD than proliferation—it is difficult to conceive of criminal liability for those who advance a state
WMD acquisition or assistance program. Moreover, it is
highly unlikely that a state pursuing WMD capabilities
would criminalize behavior domestically that is in support
of its own programs—a significant limitation of international criminal law.
Nevertheless, international criminalization could serve
important purposes. Most important is the clear and forceful articulation of a norm against such behavior and the
opportunity criminalization would provide those seeking
to enforce the norm to publicize the alleged noncompliance with standards of international law.22 That the conduct in question is clearly prohibited serves to direct world
public opinion. Public knowledge that a state has violated
accepted codes of behavior may lead to sanctions or lesser
penalties, including loss of international prestige, standing, cooperation, or political friendship.23
International criminalization may also be helpful when
it is unclear whether the prohibited conduct is pursuant to
a state policy. That is, if conduct is clearly criminal under
international law, then each state must abstain from assisting the wrongdoer and must extradite or prosecute.24
Thus, criminalization might restrain suspicious activities
by states that are otherwise in good standing. Moreover,
evidence of that conduct within a state’s jurisdiction enables outsiders (e.g., other states or non-governmental
organizations) to apply pressure on that state. If a state
refuses to conduct an investigation into or request support in addressing alleged illegality, then it will be effectively signaling through its inaction that it does not find
the illegal conduct to be objectionable. In a sufficiently
dire case, an indication of whether a state is sponsoring
illegality, tolerating illegality, or is helpless in the face of
illegality may be decisive in determining the legality of the
use of force against it under the U.N. Charter.
CRIMINAL CONDUCT INVOLVING WMD
With these concepts in mind, the question arises as to
whether or not WMD proliferation should be deemed an
96

international crime. The term “proliferation” refers to
unauthorized: (1) possession, production, or acquisition;
(2) provision or transfer; or (3) conveyance or smuggling
of WMD or critical precursors and highly specialized
equipment. The term could also include the diversion of
specialized expertise. Unfortunately, the different types
of proliferators (e.g., states or subnational groups) and the
array of WMD and their various control treaties complicate any analysis of the legality of proliferation. Altogether,
a fair conclusion is that the international law pertaining to
WMD proliferation is patchy, and this condition undermines any effective application of significant international
law enforcement measures that could help control proliferation.
First, whether existing international agreements
criminalize possession of WMD is unclear. The Chemical
Weapons Convention (CWC) and the Biological and Toxin
Weapons Convention (BWC) respectively prohibit, without reservation, both the use and possession of chemical
and biological weapons. If a state party of either pact has
prohibited weapons, it is most certainly in breach (unless
it is in the process of destroying its stockpiles pursuant to
international oversight). Whether that breach is “criminal”
is still not clear. Most commentators agree that the term
“war crime” extends to the use of chemical or biological
weapons, and the International Criminal Court (ICC) Statute confirms that opinion.25 But international criminal law
in this context is caught on the same distinction between
use and possession that undermined the 1925 Geneva
Protocol.26 As CWC and BWC negotiators came to realize, possession of these weapons is, in and of itself, a
threat to international peace and security, and the two
conventions reflect this fact. International criminal law
should do the same. As discussed below, the application
of international criminal law in the nuclear arena poses
some, but not all, of these challenges.
There is, moreover, the question of how to evaluate
the behavior of states that have not consented to treaty
prohibitions. Does a state that has not joined the CWC
behave illegally by maintaining a chemical weapons (CW)
stockpile? The answer revolves around whether the prohibition has become so widely accepted as to be part of
customary international law—a characterization as to
which reasonable minds can certainly differ. Again, the
extension of a prohibition against chemical and biological
weapons (CBW) use, even to non-state parties, seems
more than plausible. This is not the case, however, in the
event of possession.
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The criminal status of CW or biological weapons (BW)
possession by subnational groups is, fortunately, somewhat clearer. Both the CWC and BWC require state parties to enact legislation to penalize conduct prohibited by
the treaty. Upon first impression, therefore, law enforcement should address the possession of CW or BW by
anyone within the jurisdiction of that state. A few caveats
are in order here. First, while the term “penal” includes
criminalization, it also includes laws that merely impose
administrative penalties. States that have not made CW
or BW possession a criminal act may hesitate to apply

law enforcement resources to international control efforts.
A second concern here is uncertainty as to whether a
weapons-possessing subnational group outside of a CWC
or BWC state party can be classified as a criminal. Both
treaties rely on the indirect system of criminalization: instead of deeming the conduct a direct violation of international law, each treaty requires member states to enact
domestic legislation that renders that conduct illegal. Discrepancies among national law as well as national police
capabilities may weaken enforcement (see Scenario 1).

Scenario 1: Potential Independent Action of a Given Biological Laboratory

Assume hypothetically that a biological laboratory (Lab) is located in state A (a BWC state
party that has not enacted legislation to prohibit biological weapons development).
Researchers at the Lab are testing methods of dispersing plague; they may be developing
capabilities on the basis of that research. It is certain that this laboratory is exporting
something to a recipient in state B (a non-member state to the BWC), but the identity of that
product is in doubt. Have Lab personnel committed a crime, and what does the answer to that
question mean in terms of stopping Lab s suspicious activities?
Under current law, the answer is clear: no crime, either international or domestic, has been
committed. State A is most definitely in breach of its obligation to enact prohibitory legislation
and for its presumed tolerance of Lab in its territory, but that condition is irrelevant to
addressing Lab s suspicious conduct as a criminal act. Moreover, no other state could demand
legal assistance from state A s legal authorities, at least in the absence of a bilateral or regional
agreement that would so provide. Diplomatic initiatives by outside states calling on state A to
curtail the activities of its lab would be possible, but they could not properly allege that
criminal violations had occurred.
Take this one step further: assume that the state B recipient commits an act of bioterrorism in
state C, and further that state A Lab personnel are in state C at the time of attack but are not
involved in the actual terrorist act. Clearly, state C may apprehend the perpetrators of the
attack. The only basis for state C to apprehend Lab personnel would be on a conspiracy or
aiding or abetting charge (perhaps pursuant to the Convention on the Suppression of Terrorist
Bombing, Art. 2. 3(c)), but this would require evidence that Lab personnel in fact supplied
critical materials to the attacker with the aim of furthering the attack or with knowledge of the
attacker s intention. This is difficult enough to show under any conditions; in an international
context where there is no preexisting arrangement for legal assistance, it is virtually
impossible. (State C may, however, have the right, under Article 51 of the U.N. Charter, to
take action against the state A Lab i.e., to destroy it under a broad interpretation of selfdefense.)
If, in our hypothetical, the item is a chemical or nuclear weapon instead of a biological weapon,
Lab s activities could provoke a challenge (CWC) or special (pursuant to the Treaty on the NonProliferation of Nuclear Weapons (NPT)) inspection, but only if state A were a party to the
respective conventions. If not, the analysis is essentially the same as above.
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The picture is even murkier in connection with nuclear
weapons (NW). The use of NW is generally illegal, except where such use is necessary to preserve the very
existence of the state, according to the 1996 Advisory
Opinion of the International Court of Justice.28 But the
discriminatory structure of the NPT undermines any argument that state possession of NW is necessarily a crime.
That treaty does not prohibit continued possession of NW
by the five states that detonated nuclear explosions prior
to January 1, 1967 (P-5). As with CW and BW, a nonnuclear state party to the NPT would be clearly in breach
of its obligations if it acquired or possessed NW. But the
argument that non-states parties are acting criminally by
possessing NW is harder to sustain than with regard to
CW or BW because, in contrast with those treaties, there
is no universal (formal or informal) ban against the possession of NW. Accordingly, it is easier to ascribe criminality to a proliferant state that has not joined any of the
nonproliferation treaties in the case of CBW possession
than for NW.
Inexplicably, there is no international instrument that
directly criminalizes the possession of NW by subnational
groups. The NPT lacks a requirement that parties adopt
criminal laws banning private behavior inconsistent with
the treaty, analogous to that found in the CWC and BWC.
The Convention on the Physical Protection of Nuclear
Material prohibits the theft of nuclear material but does
not extend to other methods of acquisition.29 Moreover,
only a few states subscribe to the Physical Protection
Convention, and not all states have enacted domestic laws
to criminalize the possession of nuclear materials. Whether
the Physical Protection Convention can justify a claim to
have criminalized theft somewhere other than in the jurisdiction of a member state is unclear.30
So far, this discussion has focused only on “proliferators” in terms of those who acquire or possess WMD;
what of suppliers of WMD capabilities? Much of the previous analysis applies here, but with even more impediments to criminalizing undesired behavior under
international law. It is illegal, of course, for a CWC, BWC,
or NPT state party to assist any “recipient,” i.e., another
state party, a non-state party, or a subnational group in
developing a prohibited capability. This discussion need
not focus on the difficulties in defining illegal assistance
in any of these three areas where materials and equipment have myriad dual-use implications. More significant
for this discussion is that a non-state party may legally
assist either another non-state party or a subnational group,
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and there is no formal mechanism of control for the international community to address these cases. Furthermore,
a subnational group that may legally possess CW, BW, or
NW faces no criminal prohibition against transferring such
capabilities.
Finally, regardless of the legality of the recipient or the
provider of WMD or its precursors, there is a related implication here for the smuggling of such items. In this context, the question is not whether smuggling is forbidden
under national import/export laws, but whether there is
adequate interaction of weapons control regimes, international institutions, and national border controls and customs authorities to foil these operations. There is no
convention concerning WMD smuggling comparable to
conventions pertaining to drug smuggling31 or trafficking
of women and children.32
Because there is no direct prohibition against interstate
movement of any WMD precursor or weapons-relevant
equipment,33 there is no legal trigger for interaction or
cooperation among these parties (although individual collaborative efforts based on diplomatic exchanges are not
uncommon). Moreover, there is no legal basis for interdiction in areas of the commons, such as the high seas.34
The point here is that criminalization, in addition to forming the basis for conducting criminal investigations, also
forms the basis of coordinating regulatory initiatives to
detect and prevent the behavior. The absence of
criminalization means that coordination is ad hoc, depending on what states are concerned and whether they can
initiate responses by international regulatory agencies or
other interested states without a claim that a crime has
been committed.
TOWARD CRIMINALIZATION OF WMD
PROLIFERATION
International law prohibits most use of WMD, but the
effects of such use are too cataclysmic to delay employing law enforcement until after the fact. A more effective
criminal law enforcement system to address the threat of
WMD, therefore, would focus on proliferation, not only
on the use of WMD.
The bad news here is that gaps in relevant international
law—notably, the absence of a primary prohibition against
subnational group possession of CW, BW, or NW—
marginalizes law enforcement capabilities, at least until
proliferation explodes into catastrophe. It is difficult to
conceive an argument in favor of the legality of subnational
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group possession of WMD, and a multilateral agreement
should put an end to any doubts on this issue. Moreover,
criminalization should be universal, without regard to
whether the state with jurisdiction over the subnational
has joined the CWC, BWC, or NPT.
The Harvard-Sussex Program on CBW Armament and
Arms Limitation has put forth a draft treaty to criminalize
CW and BW activities.35 This draft treaty goes far in satisfying the points made in this essay: it criminalizes not
only the use of CW and BW, but also preparations, assistance, and construction of relevant facilities to produce
such weapons. Although the draft treaty does not extend
to NW, remedying this gap would merely require a straightforward supplementation of its text. The draft treaty would
require each state party to criminalize prohibited conduct,
to extend its jurisdiction to “any persons, irrespective of
their nationality” (the universal theory of jurisdiction), to
implement and use appropriate measures of legal assistance and cooperation, and to not refuse assistance on
the grounds that the act concerns a political offense.
The limitation of the draft treaty, however, is that it
allocates responsibility for pre-attack interdiction to each
state party, as the prohibited pre-attack activity is based
on intent (“engages in preparation,” “any facility intended
for the production” of BW or CW, or “assists, encourages, or induces” any person to commit a CW or BW
crime). Other states or international institutions lack authority to investigate or interdict. This is more than a semantic distinction: it goes to the very heart of the distinction
between criminalizing use separate from proliferation.
Briefly, pre-use interdiction is complicated by the fact
that WMD capabilities are typically dual use—the same
capabilities may be employed for legitimate purposes. After
an attack, we will know what those capabilities were used
for, and the draft treaty allows us to pursue the perpetrators as well as their accomplices and supporters, but not
necessarily their suppliers. The larger problem concerns
possible action that may be legally justified before a catastrophic attack. The core of the issue is that without tightly
woven multilateral regulatory obligations, the acquisition
of WMD capabilities is not illegal unless the intent to produce or use such weapons can be proved. As earlier stated,
this is extremely difficult to achieve before use occurs.
Criminalizing proliferation, by contrast, means that receiving, supplying, or smuggling weapons precursors, critical materials, or critical equipment would be illegal unless
that activity is declared and subject to appropriate national
and international regulation. If those activities are kept
The Nonproliferation Review/Summer 2001

secret and unregulated, the presumption must be that the
objective (of the receiver, supplier, or smuggler) is criminal. Legitimate parties can avoid criminality by registering or declaring relevant activities. Stated simply,
subnational group possession without compliance with
relevant regulatory obligations of materials and equipment
within the scope of control of the various treaties should
be an international crime.
Most important, prohibitions against WMD proliferation should be supported, not only by legal assistance and
cooperation obligations, but also by enhancing the direct
law enforcement capabilities of relevant international institutions. Policing institutions and those that oversee the
international traffic in goods are notable candidates. Fortunately, most of the regulatory systems that bear upon
WMD proliferation already exist; it should not be arduous to implement criminal consequences to unregulated
behavior and to develop the law enforcement capabilities
to combat it.
CONCLUSION
The pursuit of international security is potentially
thwarted by the increasing diffusion of WMD capabilities
to states and subnational groups. One result is a blurring
of distinctions among terrorists, smugglers, and
proliferators. This, in turn, suggests a need for traditional
law enforcement capabilities to be more effectively directed
against the spread of WMD. However, the capacity of
international criminal law is under-utilized with regard to
proliferation because of the mottled condition of the legal
prohibitions against WMD-related behavior short of actual use.
Taken seriously, the criminalization of WMD proliferation requires the development of a new international agreement or instrument that criminalizes different varieties of
proliferation behavior. In addition, it would set forth the
legal obligations of states to enforce that prohibition and
promulgate responsibilities for relevant international institutions. A coherent strategy must be developed to clarify
the responsibilities, opportunities, and benefits of
criminalizing proliferation. This strategy would address the
requirements of clarifying a norm against behavior, facilitating legal assistance and cooperation, and triggering initiatives from international regulatory and police institutions.
There is a catch, however. An international crime is a
crime applicable to everyone and may be realized only in
connection with a strong international legal system in which
most states (and certainly the more powerful states)
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manifest a commitment. No state is at liberty to dabble in
international law: one cannot pick some aspects while rejecting others, and no state can hold adversaries to standards it does not seek to uphold itself. Making use of these
tools cannot be sporadic or piecemeal, nor can they be
avoided to satisfy ad hoc claims of realpolitik.
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