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as the United States committed itself not to use
nuclear weapons against
countries that forswear them? This
article summarizes the gradual
change in how this question has been
answered from the 1960s, when the
United States would not even say that
it had no “intention” of using nuclear
weapons against such countries, to
1995, when President Clinton made
a formal but qualified declaration that
it would not do so. It then describes
why this declaration (a so-called
“negative security assurance”) is
binding—“legally binding” to some
and “politically binding” to others—
and discusses whether it precludes
the use of nuclear weapons to
counter a biological or chemical
weapon attack.
President Clinton’s declaration in
1995 was made to over 170 nonnuclear weapon countries that by

then had forsworn nuclear weapons
by adhering to the Treaty on the NonProliferation of Nuclear Weapons
(NPT). 2 These countries now include all those in the world having
nuclear reactors except for the four
other avowed nuclear weapon states
(Britain, China, France, and Russia)
and four major states that have refused so far to join the NPT—Brazil, India, Israel, and Pakistan. Brazil
has joined the Latin American
nuclear-weapon-free zone and has
become the beneficiary of a related
U.S. non-use promise as a result.3
With the exception of India, Israel,
and Pakistan (each of which is believed to have a nuclear weapon capability), and the five nuclear weapon
states (often referred to here as the
“Five”), the U.S. negative security
assurance covers essentially the
whole world.
In 1996, in a non-binding advisory
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opinion, the International Court of
Justice (I.C.J.) held unanimously that
any use of nuclear weapons
“should...be compatible” with the
negative security assurances given
by the United States and the other
four nuclear weapon states to nonweapon NPT parties in 1995.4 On
the other hand, the U.S. State
Department’s Office of Legal Adviser concluded that the U.S. undertaking does not constitute an
“international agreement.” Can the
I.C.J. and the State Department both
be correct? After years of debate
on the legality of using nuclear weapons, has a norm been created that
justifies the I.C.J.’s conclusion even
though there is no “international
agreement” within the State
Department’s definition? This article will discuss these questions after first describing the history leading
up to the 1995 U.S. undertaking.
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EARLY PROPOSALS TO BAN
NUCLEAR WEAPONS
U.S. opposition to banning the
use of nuclear weapons began as the
Cold War was beginning. In 1946,
when the United States had the only
nuclear weapons in the world, it proposed to destroy what it had if other
countries would agree not to acquire
such weapons. The 1946 U.S.
Baruch plan would have given a
U.N. agency a monopoly on conducting research on how to make
nuclear explosives—to prevent others from doing so—as well as strong
inspection authority free of a veto.
The United States, however, offered
to give up its own weapons only after U.N. inspections—backed if necessary by military force—were
underway in other countries.5 Not
yet having nuclear weapons, the Soviet Union countered with a proposal
to destroy those held by the United
States and to ban future production
and use by treaty, but not to limit national research on nuclear explosives, which its scientists had already
begun.6 The Soviet position in the
U.N. debate over these proposals
was the first step in what became a
worldwide campaign to “ban the
bomb” and to declare any government that “would be the first to use
the atom weapon against any country” to be a war criminal.7 This campaign was opposed by the West, led
by the United States.8
By 1949, the year the Soviet
Union tested its first nuclear weapon
and the North Atlantic Treaty became effective, the Cold War was in
full swing. In due course, the United
States and its North Atlantic Treaty
Organization (NATO) allies, fearing
an overwhelming attack on Western
Europe by large Warsaw Pact conventional forces led by the Soviet
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Union, declared their intention to use
nuclear weapons first, if faced by
such an attack.9 By 1954, so many
options for nuclear use were considered realistic by U.S. military strategists that President Dwight
Eisenhower announced that nuclear
weapons “have today achieved conventional status in our armed
forces.”10
By 1961, the campaign to ban the
bomb had produced a U.N. General
Assembly Resolution declaring that
any use of nuclear weapons would
be a violation of the U.N. Charter
and an international war crime. The
vote was 55 to 20, with the United
States and most of its major allies
dissenting. In addition, 26 countries,
including most Latin American and
Scandinavian states, abstained.11 At
that time, the United States opposed
adding any ban on first use of nuclear
weapons beyond the U.N. Charter’s
limitation of force to self-defense or
actions authorized by the Security
Council. 12 Thus, in opposing the
resolution’s call for a conference to
draft a treaty prohibiting first use,
Secretary of State Dean Rusk said:
The United States Government can and does offer the
fullest assurances that it will
never use any weapon, large
or small, with aggressive
intent. But the United
States, like other free nations, must be fully prepared
to exercise effectively the
inherent right of individual
and collective self defense
as provided in the United
Nations Charter.13
In the U.S. view, the North Atlantic Treaty and other U.S. military
alliances assured U.S. allies against
the use of nuclear weapons by other
countries. The alliance erected a
U.S. nuclear “umbrella” over
them—a meaningful threat of retaliation which would deter the use of

nuclear weapons on its members by
others.14
FIRST U.S. ASSURANCES
SPECIFIC TO NUCLEAR
WEAPONS
As the Soviet Union, Britain, and
then France acquired their own
nuclear weapons, the United States
began seeking international agreement to prevent further nuclear proliferation.15 China’s first nuclear test
in 1964 increased U.S. concern that
India would push its long-standing
nuclear research project farther toward building weapons. The United
States had begun supporting an Irish
idea for a global treaty in which nonnuclear weapon countries would
promise not to acquire nuclear weapons, and the Chinese test gave new
energy to the effort that eventually
produced the NPT in 1968.16
Non-weapon countries considering proposals for such a treaty asked
the United States: If we give up
nuclear weapons, will you promise
not to use such weapons against us
and come to our assistance if someone else does?17 The first public U.S.
response to this question was given
by President Lyndon Johnson on the
day of the Chinese test: “The nations
that do not seek national nuclear
weapons can be sure that, if they
need our strong support against some
threat of nuclear blackmail, then they
will have it.”18
The statement contained no negative assurance for the benefit of
countries foreswearing nuclear
weapons. But on that same day,
China announced “that China will
never at any time under any circumstances be the first to use nuclear
weapons.”19
Americans assumed that the In-
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dian government, a rival of China’s
with a nuclear research program that
had begun before that of China,
would not rely on this any more than
the United States would rely on similar Soviet promises.20 Moreover, the
United States still opposed any limit
on the first use of nuclear weapons.21
President Johnson’s statement,
therefore, promised assistance and
did not make a pledge such as
China’s. Other forms of a U.S. assurance had been debated within an
interagency committee, but the actual text used was drafted to meet
the occasion of the Chinese test.22
Not equivalent to the promise of a
military alliance with India or any
other threatened country, it was nevertheless a strong statement and
came to be called a “positive”
nuclear assurance in contrast to a
“negative” assurance such as
China’s.23

dian proposal for a promise “not to
use nuclear weapons against countries who do not possess them” received support from other
non-aligned countries.28

India minimized the significance
of Johnson’s statement.24 Later,
while in London to seek help in dealing with China’s nuclear threat,
India’s prime minister told the press:
“If all the non-nuclear countries
united, they could create the climate
necessary for the non use of nuclear
weapons.”25 India was allied with
neither side in the Cold War, and
seemed hesitant to seek an alliance
to deal with China.26 While U.S. and
Soviet negotiators cooperated to produce a positive assurance for India
that would substitute for (but not
constitute) an alliance, what they
proposed did not satisfy the Indians.27 Meanwhile, India and other
non-aligned countries that had supported the Soviet ban-the-bomb
campaign began demanding that
non-use assurances be made to countries not having nuclear weapons.
During a U.N. Disarmament Commission conference in 1965, an In-

ACDA argued that U.S. nuclear
use was highly unlikely anywhere in
the world unless China or the Soviet
Union was engaged on the other
side, in which case the italicized exception would permit nuclear use.
ACDA also argued that India had
sought a norm to this effect and that
the clause could be an important inducement to gaining the agreement
of non-nuclear weapon countries to
the proposed nonproliferation
treaty.30 The Joint Chiefs of Staff,
however, though supporting the idea
of an NPT, opposed this limitation
on U.S. nuclear options. The final
U.S. treaty draft approved by an interagency committee for submission
to the Geneva disarmament conference did not contain such a clause.31

Responding to this proposal, the
U.S. Arms Control and Disarmament Agency (ACDA) urged acceptance of such a limitation on first
use—with a modification to fit the
perceived needs for nuclear deterrence of NATO and other allies.
Within the U.S. government, ACDA
urged approval of the following
clause for a proposed draft for the
NPT:
Each of the Parties to this
Treaty now owning nuclear
weapons undertakes not to
use nuclear weapons against
any other Party that does not
own nuclear weapons, except in defense against an
act of aggression in which
a State owning nuclear
weapons is engaged.29

When this draft was made public
in September of 1965 at the Geneva
conference, several non-aligned
countries, including India and Nige-
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ria, complained that it did not contain
a non-use promise for their benefit.32
In 1966, the Soviet government responded to this complaint with a proposal for a treaty clause to prohibit
“the use of nuclear weapons against
non-nuclear States parties to the
treaty which have no nuclear weapons on their territory.”33 This language, however, would have
excluded from protection NATO allies such as West Germany, Italy, and
Turkey that had American or British
nuclear weapons on their territories.
For this reason in addition to the Joint
Chiefs’ desire to keep their nuclear
options open, the United States opposed the Soviet suggestion—though
many non-aligned countries supported it.34
Later in 1966, the eight nonaligned countries that were members
of the Geneva disarmament conference joined in a memorandum to the
conference that recited their various
individual NPT-related proposals
including “the banning of the use of
nuclear weapons and assurance of
the security of non-nuclear-weapon
States.” They suggested that these
“could be embodied in a treaty as
part of its provisions or as a declaration of intention.”35
During the U.N. General Assembly debates on disarmament in the
fall of 1966, 46 non-aligned countries introduced a draft resolution
that invited the nuclear weapon
states “to give an assurance that they
will not use, or threaten to use,
nuclear weapons against nonnuclear-weapon States.”36 ACDA
sought authority from President
Johnson for the U.S. representative
to the United Nations to vote for the
resolution and to announce during
the debate that the United States:
...declares its intention to re-
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frain from the threat or use
of nuclear weapons against
any non-nuclear weapon
state that is party to a general non-proliferation treaty
and that is not engaged in an
act of aggression supported
by a nuclear weapon State.37
The Joint Chiefs of Staff opposed
ACDA’s draft: According to a State
Department cable sent to President
Johnson and Secretary of State Rusk,
who were abroad when the issue
arose, the Chiefs’ “opposition was
based on the reason that such a nonuse assurance could provide an impetus toward total prohibition of
nuclear weapons and the total impact
could alter the current military balance to the detriment of the U.S.”38
Once again, the Chiefs were concerned about any new norm limiting nuclear deterrence options. The
State Department cable, in support
of ACDA’s request, argued that, because of the exception for aggression
supported by a nuclear weapon state,
the proposed declaration “would not
apply in the event of any war in Europe in which Soviets gave their support; for declaration to apply to
North Korea and North Vietnam,
they would have to become parties
to NPT and would have to keep
Chicoms [China] and Soviets from
giving them support in any hostilities.…”39
Despite the Joint Chiefs’ opposition, Secretary of Defense Robert
McNamara agreed to ACDA’s proposal, and it was approved.40 But,
by then, the language of the draft
U.N. General Assembly resolution
had been changed to eliminate the
call for a simple statement of assurances that nuclear weapons would
not be used against non-weapon
countries. Thus, the approved U.S.
statement of intention was then not
used. With U.S. acquiescence, the
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Assembly overwhelmingly adopted
a resolution that called on the
weapon countries “to refrain from
the use, or the threat of use, of
nuclear weapons against States
which may conclude treaties” not to
acquire nuclear weapons. The resolution also requested the Geneva disarmament conference to consider
non-use treaty provisions, including
the Soviet proposal.41 During the final stages of negotiation of the NPT
in Geneva during 1968, U.S. negotiators sounded out their Soviet
counterparts on whether the Soviet
government would modify its nonuse proposal to make American allies such as Germany, Italy, and
Turkey beneficiaries of the Soviet
promise not to use nuclear weapons
against non-nuclear weapon NPT
parties, even though these countries
still had American nuclear weapons
deployed on their territories. By
then, the idea was to find common
language on non-use that might go
into a U.N. resolution dealing with
security assurances for NPT parties,
rather than in the treaty itself.42
When the Soviets declined,
ACDA and the State Department
nevertheless again sought authority
from President Johnson to state U.S.
intentions on non-use of nuclear
weapons during that year’s U.N. debate. They proposed the following
declaration:
The United States affirms its
intention to refrain from the
threat or use of nuclear
weapons against any nonnuclear-weapon state, Party
to the Treaty on the NonProliferation of nuclear
weapons, that is not engaged in an armed attack
assisted by a nuclearweapon State.43
Once again, the Joint Chiefs were
opposed. According to a memorandum to President Johnson, they

stated that such a declaration “weakens the credibility of the U.S. nuclear
deterrent, reduces military flexibility, and establishes a precedent that
could lead to further restrictions on
U.S. nuclear options.”44 McNamara
had recently been succeeded by Secretary of Defense Clark Clifford,
who did not take a position on the
request, and President Johnson did
not approve it.45 Later, without any
non-use commitment in its text or in
a separate declaration or resolution,
the NPT was overwhelmingly recommended for signature by a vote
of the U.N. General Assembly.46
Efforts to achieve agreement on a
negative security assurance for nonweapon NPT parties thus came to
nothing in 1968. But, these countries
helped to lead the way to a 1968
promise not to use nuclear weapons
against parties to a nuclear-weaponfree zone created in Latin America
and the Caribbean Sea.
FIRST U.S. NUCLEAR NONUSE PROMISE
After the Cuban Missile Crisis
and the deployment of Soviet
nuclear missiles in Cuba, the presidents of Bolivia, Brazil, Chile, Ecuador, and Mexico called for a treaty
that would declare Latin America
and the Caribbean to be a zone free
of nuclear weapons.47 On November 27, 1963, the U.N. General Assembly voted without dissent for a
resolution noting this initiative and
suggesting that other countries, particularly the nuclear weapon states,
cooperate in achieving its goals
when the Latin Americans had
reached agreement.48
The United States supported the
idea from the beginning.49 Early
treaty drafts did not contain nuclear
non-use promises, and early U.S.
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statements, therefore, did not comment on that idea.50 After the Soviet
and non-aligned proposals for such
a provision in the NPT, however,
Brazil and Colombia began seeking
one for their treaty. Their proposal
of May 4, 1966, called upon the
nuclear weapon countries to promise “that they will not take the initiative in the use of nuclear weapons
of any kind against any part of the
territory” included within the
nuclear-weapon-free zone. 51 The
United States did not respond to this
proposal because the agreed
penultimate draft treaty of the negotiating commission contained no
such provision.52 Then the negotiating commission approved a revision of the Brazil-Columbia proposal
for the final draft: The nuclear
weapon states would be asked to
adhere to a separate protocol to the
nuclear-weapon-free zone treaty
containing a promise “not to use or
threaten to use nuclear weapons”
against any non-nuclear weapon
party to the zone.53
Strongly supporting a nuclearweapon-free zone for this region, the
United States accepted this language
in 1968. It added, however, a unilateral “understanding” (interpretation)
of the non-use promise both at the
time of its signature and of its ratification. The understanding included
an exception to permit nuclear response to a Soviet-assisted attack in
the region like the exception in the
earlier ACDA proposals. It stated
that:
an armed attack by a Contracting Party [a nonweapon party to the zone] in
which it was assisted by a
nuclear-weapon state,
would be incompatible with
the Contracting Party’s corresponding obligations under Article 1 of the Treaty
[not to possess or acquire

nuclear weapons itself or on
behalf of anyone and not to
encourage others to control
or possess them].54
Davis Robinson, the ACDA lawyer who helped negotiate this understanding with lawyers for the State
and Defense Departments (including
the Joint Chiefs), explained that its
purpose was to encompass cases “in
which a nuclear-weapon state assisted a Contracting Party in an
armed attack by providing a ‘nuclear
umbrella’ or conventional armed
support....Assistance by a nuclearweapon state in an armed attack carries with it an implicit threat that
nuclear weapons might, if necessary,
be used.”55
With this understanding, the
United States made its first non-use
commitment. A formal ACDA statement for the executive branch to the
Senate Foreign Relations Committee explained why it had done so for
the Latin American treaty and not,
for example, for the NPT:
Assessment of the non-use
undertaking at the time the
Treaty was signed by the
United States resulted in
agreement within the government that it was acceptable in this particular case
in view of (a) the special
historic relationship which
the United States has maintained with hemispheric
neighbors, and (b) the difficulty of conceiving of circumstances in which the
United States would find it
in its interest to use or
threaten to use nuclear
weapons against a Latin
American party to the
Treaty which was abiding
by its obligations thereunder, as understood by the
United States and clarified
in the foregoing statement
[the U.S. “understanding”].56
The Joint Chiefs of Staff submitted a letter to the Foreign Relations
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Committee stating that they had no
objection to the ratification of the
non-use protocol in light of their
belief that the U.S. understanding
had “received general international
acceptance.”57 Based on these statements and other information, the
Senate consented to ratification of
the protocol.58
FIRST U.S. NUCLEAR NONUSE PROMISE TO NONWEAPON NPT PARTIES
After the United States agreed to
a non-use promise for Latin American nuclear-weapon-free zone members but did not agree to one for
non-nuclear-weapon NPT members,
non-aligned countries pushed for
one at a special disarmament conference they convened just for nonweapon countries.59 That conference
failed by one vote to get the necessary two-thirds approval for a nonaligned proposal to convene another
conference to negotiate a separate
treaty in which the nuclear weapon
countries would be asked to promise not to use or threaten nuclear
weapons against non-weapon countries.60 Instead, the conference reaffirmed the Western position that the
use of nuclear or any other weapons
was prohibited by the U.N. Charter
except in individual or collective
self-defense or when authorized by
the U.N. Security Council.61
At about the same time, the regular Geneva disarmament conference
established “non-use of nuclear
weapons” as an agenda item, and the
Soviet Union again urged negotiation of a new treaty prohibiting the
use of nuclear weapons.62 At the
1972 U.N. General Assembly session, a resolution was adopted calling for a “permanent prohibition of
the use of nuclear weapons.” The
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vote was 73 to four with 46 abstentions, including the United States
and most of its friends and allies.63
Later the Soviet Union and its allies
submitted a draft treaty that would
have prohibited any first use of
nuclear weapons by those that joined
it.64 In the next years, non-aligned
countries repeated their long-standing demands for promises from the
nuclear weapon countries not to use
nuclear weapons against nonweapon countries.65 At a 1975 NPT
review conference, for example,
their support was strong enough to
produce acquiescence by the United
States and its allies to a statement
that “determined efforts must be
made especially by the nuclearweapon States Party to the [NPT],
to ensure the security of all nonnuclear-weapon States Parties.”66
The conference agreed to the “particular importance of assuring and
strengthening the security of nonnuclear-weapon States Parties which
have renounced the acquisition of
nuclear weapons.” 67 Finally, at a
special session of the U.N. General
Assembly to debate disarmament in
1978, each of the weapon states issued separate and different non-use
“declarations” for the benefit of nonweapon NPT parties.68 The U.S.
declaration, made in the name of
President Carter, stated:
The United States will not
use nuclear weapons against
any non-nuclear-weapons
state party to the NPT or any
comparable internationally
binding commitment not to
acquire nuclear explosive
devices, except in the case
of an attack on the United
States, its territories or
armed forces, or its allies,
by such state allied to a
nuclear-weapon state or
associated with a nuclearweapons state in carrying
out or sustaining the attack.69
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This declaration was an outgrowth of the earlier U.S. drafts described above that were proposed by
ACDA, as well as of the U.S. treaty
promise to the Latin American
nuclear-weapon-free zone parties.
At first glance, the declaration
seemed to be a stronger commitment
than the declarations proposed by
ACDA that were considered but not
used during the NPT debates; those
declarations described the U.S. statement as one of “intention” and this
declaration did not.
At the same time, the italicized
exception was broader than those
proposed but not used earlier, or than
the one contained in the U.S. understanding to the Latin American protocol on non-use. At first following
the pattern of these texts, it excepts
an attack by a non-weapon NPT
party in which that party is “associated with a nuclear-weapons state in
carrying out or sustaining the attack.” (The earlier ones had excepted
any non-weapon state engaged in
“an armed attack,” or “act of aggression,” upon the United States or its
allies “supported” or “assisted” by
a nuclear weapon state.) But the
1978 language then went beyond this
to except an attack by a non-weapon
state if it were simply “allied” with
a nuclear weapon state at the time
of the attack, whether or not the
nuclear weapon state assisted in the
attack, and whether or not it was
even aware of the attack. Based on
an off-the-record background briefing for reporters by three senior U.S.
officials, this added scope to the exception was intended.70
This and the other 1978 declarations failed to satisfy the demands
of the non-weapon countries. In the
end, a special session of the U.N.
General Assembly urged (with U.S.

acquiescence) that the weapon states
again consider other proposals to
prevent the use of nuclear weapons.
It concluded:
[W]hile noting the declarations made by nuclearweapon States, effective
arrangements, as appropriate, to assure non-nuclearweapon States against the
use or the threat of use of
nuclear weapons could
strengthen the security of
those States and international peace and security.71
Dissatisfied both with the variations in the language of the 1978
declarations from one weapon state
to another, and with the idea of relying upon unilateral declarations
rather than a treaty, non-aligned
countries proposed draft treaties
with promises to non-weapon countries of nuclear non-use that had no
exceptions.72 The Soviet Union also
offered such a treaty.73 To counter
these suggestions, the United States
proposed that the “individual unilateral pledges” of the five nuclear
powers be quoted in a single U.N.
General Assembly resolution that
would recognize the desire of the
non-weapon countries to be assured
that they will never be attacked with
nuclear weapons. A U.S. working
paper argued that finding common
language to cover the differing policies of the five nuclear weapon countries was probably impossible.
However, it continued, “noting” the
language of all five declarations in
one resolution in which each was
quoted separately would “give international status to the individual assurances by the nuclear weapon
States, thereby enhancing their character as solemn commitments.” 74
The American representative said:
[T]he vote of the five powers for the resolution would
indicate that the five themselves consider that this
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General Assembly resolution is one which has international status and a
binding character.75
This U.S. proposal was not
adopted in 1979, but one quite like
it was adopted by the U.N. Security
Council in 1995, shortly before the
NPT was extended. In 1979, however, with the United States and
many of its allies abstaining, the
U.N. General Assembly adopted two
resolutions suggesting negotiation of
a treaty to assure non-weapon states
against the use or threat of nuclear
weapons.76 During the 1980s, the
non-aligned countries continued to
ask for such a treaty, and the Geneva
disarmament conference continued
to try to find common language for
one.77 Matters were further complicated by India’s and Pakistan’s demands that they be included among
the beneficiaries of such a treaty,
even though neither would join the
NPT and thereby forswear nuclear
weapons. India had already conducted a nuclear explosion, and Pakistan was believed to be pursuing
nuclear weapons.78 Many NPT parties wanted to limit the benefits of a
non-use treaty to countries that, unlike India and Pakistan, had forsworn
nuclear weapons. But, because the
Geneva disarmament conference included both India and Pakistan as
members, and because conference
practice required consensus decisions, the conference could not recommend a treaty that did not include
India and Pakistan as beneficiaries.
At the 1990 conference of NPT
parties to review implementation of
that treaty, U.S. representatives had
authority to support a separate conference only for NPT parties in order to negotiate a non-use treaty that
did not include India and Pakistan
as beneficiaries.79 However, because

of disagreement on other matters, the
NPT review conference failed to
agree on a report containing substantive recommendations, including
one to call such a conference.80 The
debate continued along these lines
until the dissolution of the Soviet
Union in 1991 produced new incentives for the nuclear weapon states
to provide stronger non-use promises to the former Soviet republics
of Belarus, Kazakstan, and Ukraine,
each of which had Soviet nuclear
weapons on its soil when it became
independent.
SECOND U.S. NUCLEAR NONUSE PROMISE TO NONWEAPON NPT PARTIES
To persuade Ukraine, as well as
Kazakstan and Belarus, to relinquish
the nuclear weapons within their territories, new negotiations over a
common non-use promise took place
between Russia, the United States,
and Ukraine. These negotiations
later included Britain, Kazakstan,
and Belarus.81 In these negotiations,
the 1978 British form of non-use
declaration was followed rather than
the American.82 The British alternative was much like the early ACDA
proposals and the understanding for
the Latin American non-use protocol in that the exception for attacks
by any non-weapon NPT party assisted by a weapon state was narrower than in the 1978 American
form discussed earlier: The “attack”
itself had to be “in...alliance with a
nuclear-weapon State” in order to be
excepted from the promise not to use
nuclear weapons against the nonweapon state.83 Thus, the exception
would not apply if the other weapon
state, though in an alliance with the
beneficiary non-weapon state, was
ignorant of the attack or did not support the attack. For example, if
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Ukraine ultimately joined NATO
and later attacked Russia without
NATO involvement, Russia could
not use nuclear weapons on Ukraine
without violating the agreement
made in 1994 with Ukraine.84
In the final memorandum of
agreement, Britain, Russia, and the
United States (together rather than
unilaterally):
reaffirm, in the case of
Ukraine, their commitment
not to use nuclear weapons
against any non-nuclearweapon state party to the
Treaty on the Non-Proliferation of Nuclear Weapons,
except in the case of an attack on themselves, their
territories or dependent territories, their armed forces,
or their allies, by such a
state in association or alliance with a nuclear weapon
state.85
Though by its terms this simply “reaffirms” the 1978 commitments, its
exception clearly narrows that stated
in 1978 by the United States. In addition, its form is that of a legally
binding “memorandum of agreement” though not of a treaty.
Later, to help secure the support
of the many non-aligned nonweapon NPT parties for the extension of the NPT at the 1995 Review
and Extension Conference, the
United States began negotiating with
Britain, China, France, and Russia
about possible new security-assurance texts for the non-weapon NPT
parties.86 The international agreement with Ukraine was a precedent
for these negotiations. The text of
the agreement Ukraine had received
was public, and many non-aligned,
non-weapon NPT parties could be
expected to demand as much. Moreover, at the end of 1994, the U.N.
General Assembly had adopted a
resolution calling for negotiation of
“an instrument of legally binding
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character” to “assure non-nuclearweapon states against the use or
threat of use of nuclear weapons.”
The resolution recited the failure of
the Geneva disarmament conference
to negotiate such an agreement and
called upon the nuclear weapon
states and the 1995 NPT Extension
Conference to work toward producing one.87
In the interagency negotiations to
produce new negative security assurances, ACDA proposed—but the
Defense and State Departments opposed—making a legally binding
commitment to all non-weapon NPT
parties. Finding common language
for a text to be declared by all of the
Five also presented great obstacles.
The final result resembled the 1978
commitment in that each of the Five
made a separate declaration, and the
texts were not identical. But, it was
significantly different in that all five
declared weapon states (not just Britain, Russia, and the United States)
made declarations and the American,
British, French, and Russian non-use
declarations were almost identical—
and generally followed the Ukrainian text (cited above) except that
they were in the form of unilateral
declarations rather than a multilateral memorandum of agreement. The
Chinese declaration to the nonweapon NPT parties contained no
exception such as that in the declarations of the other four, and it included a promise not to use nuclear
weapons first against any other
country, including the declared
nuclear weapon states.88
In the U.S. declaration:
The United States reaffirms
that it will not use nuclear
weapons against nonnuclear-weapon [NPT parties] except in the case of an
invasion or any other attack
on the United States, its ter-
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ritories, its armed forces or
other troops, its allies, or on
a State towards which it has
a security commitment, carried out or sustained by such
a non-nuclear-weapon State
in association or alliance
with a nuclear-weapon
State.89
Like the promise to Ukraine, this
statement ostensibly “reaffirms”
U.S. non-use statements to NPT nonweapon parties made first in 1978,
yet narrows the exception from that
used in 1978. Just as the 1994 multilateral agreement with Ukraine
would prohibit a Russian nuclear
response to a conventional attack by
Ukraine on Russia, even if Ukraine
were a member of NATO (if NATO
had no part in the attack), so the 1995
U.S. statement would prohibit an
American nuclear response to a conventional attack, for example, by
North Korea (a Chinese ally) on
South Korea (an American ally) if
China had no part in the attack.90
All the 1995 non-use statements
of the five weapon countries were
provided to the U.N. Security Council before it adopted a resolution on
both negative and positive security
assurances. The vote was unanimous
even though the resolution was criticized for not being stronger by Indonesia, a leader of the non-aligned
non-weapon NPT parties. While not
quoting the declarations, the resolution took note of each of them by
citing its document number.91
Thereafter, at the April 1995 conference at which the NPT was extended, the statements were
repeated, and they were described as
assurances available to non-weapon
NPT parties—if they extended the
NPT.92 The weapon states thus gave
the declarations as much status as
they could without agreeing on a
common text or negotiating the

treaty that the non-nuclear weapon
NPT parties wanted. That neither the
Five nor the non-weapon parties then
regarded the assurances as legally
binding seems evident from the conference recommendation adopted
without dissent “that further steps
should be considered to assure nonnuclear-weapon States not party to
the Treaty [NPT] against the use or
threat of use of nuclear weapons.
These steps could take the form of
an internationally legally binding
instrument.”93
IS THE 1995 U.S. NON-USE
UNDERTAKING ALREADY
BINDING?
The conventional wisdom of international lawyers is that, to form a
legally binding international commitment, the parties involved in creating it must intend that it be legally
binding.94 The statement just quoted
suggests that the Five did not intend
their negative security assurances to
be legally binding and that the nonweapon parties accepted that conclusion. However, there are differing
views on whether states making unilateral declarations can become
bound without originally intending
to be bound and on whether, if
bound, they are “legally” or “politically” bound.95
In presenting its 1995 non-use
undertaking to the non-weapon parties to the NPT, the United States
tried to enhance its character as a
solemn commitment, yet satisfy the
Defense and State Departments’ requirement that the undertaking not
be “legally binding.” As shown
above, the undertaking was made in
the name of President Clinton, and,
unlike some ACDA proposals of the
1960s and unlike the 1995 positive
assurance, it did not say it was only
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a declaration of “intention.” Moreover, its presentation seemed to satisfy U.S. Representative Fisher’s
1979 proposal for a “binding” negative security assurance. As shown
above, the United States proposed a
U.N. General Assembly resolution
that would “take note” of the unilateral non-use statements by the five
nuclear weapon powers and that
would quote all of them. In 1995,
each of the non-use statements was
before the U.N. Security Council
when it voted and was cited in the
resolution, although not quoted
there. In the resolution, the Council
took note “with appreciation” of the
statements. All five of the nuclear
weapon parties voted for the resolution.
In 1979, Fisher argued that “the
vote by the five powers for the resolution [each thereby noting the declaration of the others] would indicate
that the five themselves consider [the
result] one which has international
status and a binding character.”96 He
was not only the representative of
the United States in making this
statement but an expert on international law with a previously stated
rationale for such a conclusion.97
Given the U.S. views of 1979, the
1995 U.S. declaration should be
“binding.”
There is a stronger argument that
the 1995 undertaking is binding than
Fisher’s proposal in 1979. In 1995,
reciprocity by the non-weapon as
well as the weapon parties was requested and received. Before the
negative security assurance, the
1995 U.S. undertaking said:
The United States considers
the indefinite extension of
the [NPT] without conditions as a matter of highest
priority and will continue to
pursue all appropriate efforts to achieve this out-

come.... [P]arties to the
[NPT] must be in compliance with these undertakings [of the NPT] in order
to be eligible for any benefits of adherence to the
Treaty. Bearing the above
considerations in mind, the
President declares: [the
negative security assurance].98
The assurance was one of the U.S.
“efforts” to add to the NPT’s “benefits” in order to produce the assent
of a majority of the NPT’s parties as
required to achieve the treaty’s extension.99 The U.S. effort went farther than Fisher had proposed in
1979 in that the non-use assurances
of the Five were offered to the nonweapon NPT parties if they would
agree to extend the NPT in 1995, and
they reciprocated by supporting that
extension.100
After considering the reciprocated
1995 actions, the I.C.J. described the
1995 negative assurances as “undertakings” and advised the U.N. General Assembly that they “should” be
observed. The Court apparently concluded that they were as legally binding as the nuclear-weapon-free zone
and other admittedly legally binding
requirements relating to nuclear
weapons that “should” also be observed.101 Indeed, the I.C.J. summarized these elements of the
negotiating situation or package deal
that resulted in the NPT’s extension.102
There are three theories that could
support the I.C.J.’s conclusion that
the negative security assurances are
now legally binding. The first is that
a unilateral declaration made in a
negotiating situation in which other
parties rely on the declaration to take
irrevocable action requested by the
declarer can become binding on the
declarer even if not so intended.
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The I.C.J.’s predecessor ruled on
a unilateral statement by Norway’s
foreign minister that Norway would
not object to a territorial claim by
Denmark if Denmark did not object
to another territorial claim by Norway. When Denmark then refrained
from objecting, Norway was held to
be bound by its foreign minister’s
statement, even though Norway apparently did not intend to be bound
because it had, despite the foreign
minister’s statement, later disputed
Denmark’s claim.103 Here, the reply
by the United States to the
longstanding requests of non-nuclear
weapon NPT parties for binding
negative assurances would seem to
be binding upon the United States
because the non-weapon parties, in
response to U.S. requests and in reliance upon the U.S. statement, supported the extension of the NPT, a
result which is now irrevocable.
A second theory favoring the
binding nature of the 1995 negative
assurances is that a state may be
barred (lawyers use the word “estopped”) from taking action that it
has unilaterally said it would not take
if other states have relied upon the
unilateral declaration to their detriment—even though the other states
did not provide reciprocal action requested by the declaring state. Thus,
the I.C.J. held that France was legally bound to end its atmospheric
nuclear weapon testing in the Pacific
before 1975 by the statements of its
president and other officials that it
intended to stop them by then.104
Though this result and the theory
have been criticized, they have also
been described as supporting the
proposition that a unilateral declaration upon which other states have
relied can become a legal obligation
when, under all the circumstances,
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the declaring state is barred by principles of “good faith” or “estoppel”
from reneging on it.105
Like France, the U.S. government
probably did not intend to create a
legally binding undertaking through
a unilateral declaration.106 Nevertheless, the declaration was designed to
give the non-weapon NPT parties
something like the binding commitment they had been requesting for
decades. To say that the United
States can now renege on its promise without suffering serious consequences seems wholly inconsistent
with this theory.
The third theory on which the
1995 negative assurances have become binding is that they have
helped produce a limited norm of
“customary” international law
against the use of nuclear weapons
on states that have forsworn them.
Customary international law comes
from consistent and general state
practice taken because of a felt obligation—from the action and reaction
of states thinking that there is or
ought to be a rule requiring such a
practice.107 The I.C.J.’s decision on
the legality of nuclear weapons summarized the arguments and evidence
concerning whether customary law
now prohibited all uses or threats of
nuclear weapons.108 Largely because
nuclear weapon states had for years
openly depended upon nuclear
weapons to deter attacks by other
states, the I.C.J. held that there was
no such prohibition even though
nuclear weapons had not been used
since World War II and several U.N.
resolutions had condemned their
use. The I.C.J. did not say explicitly
that customary law had created a
lesser prohibition to the extent of the
NPT declarations of the Five and the
protocols to the nuclear-weapon-free
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zone treaties but, as shown above, it
did say that these “should” be
obeyed. The “lowest common denominator” of the declarations and
the protocols is a norm against use
of nuclear weapons against any state
that has forsworn them except in response to an attack by such a state
that has the support of a weapon
state. Over the years, the Five would
appear to have limited their deterrence policies at least to the extent
of this norm. As the Court put it:
(a) a number of states [the
Five] have undertaken not to
use nuclear weapons in specific zones (Latin America;
the South Pacific) or against
certain other States (nonnuclear-weapon states
which are parties to the
Treaty on the Non-Proliferation of Nuclear Weapons);
(b) nevertheless, even
within this framework, the
nuclear-weapon States have
reserved the right to use
nuclear weapons in certain
circumstances [the reservations or exceptions described above]; and
(c)these reservations met
with no objection from the
parties to the Tlatelolco
[Latin American] or
Rarotonga [South Pacific]
Treaties or from the Security Council [in the case of
the NPT].109
Thus, under the I.C.J.’s rationale,
the practice of the Five in possessing nuclear weapons for deterrence
does not stand in the way of a customary non-use norm that includes
these exceptions protecting states
that have forsworn nuclear weapons.
As described earlier in this article,
the non-use norm grew over the
years from 1968 to the present as:
1) more and more non-weapon states
became beneficiaries of the declarations and protocols, 2) the exceptions in the declarations became
narrower and more uniform, 3) nonuse of nuclear weapons continued,

and 4) the non-weapon states accepted the declarations to the extent
of supporting overwhelmingly the
extension of the NPT. In 1995, all
of this came together as the NPT
gained new members (now more
than the U.N. Charter), as the declarations were noted with appreciation
by the Security Council, and as the
NPT parties made the treaty permanent. These factors have produced a
customary prohibition on nuclear
use against states that have forsworn
nuclear weapons—with the exception described above.
There are thus three separate theories under which the negative security assurances are now legally
binding under I.C.J. decisions even
though, in 1995, the NPT parties did
not so regard them. The current practice of the U.S. State Department
Legal Adviser, however, is different
from that of the I.C.J. It is to treat
declarations such as President
Clinton’s as not creating any legal
obligation. This comes in part from
the way the U.S. Constitution deals
with treaties and in part from longstanding differences between the
Executive and the Congress, particularly the Senate, over what constitutes a binding international
agreement that must be reviewed by
the Senate (a treaty); or, in some
cases, by Congress as a whole (not a
treaty). 110 These differences produced the Case-Zablocki Act of
1972 that requires the Secretary of
State to transmit to the Congress the
text of “any international
agreement...other than a treaty, to
which the United States is a
party.”111
State Department regulations defining “international agreement” for
the domestic law purpose of this statute state:
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The parties must intend their
undertaking to be legally
binding, and not merely of
political or personal
effect....While unilateral
commitments on occasion
may be legally binding,
they do not constitute international agreements. For
example, a statement by the
President promising to send
money to Country Y to assist earthquake victims
would not be an international
agreement....Care should be
taken to examine whether a
particular undertaking is
truly unilateral in nature, or
is part of a larger bilateral
or multilateral set of undertakings.112
Note that under the italicized phrase
the 1995 negative security assurance
need not be submitted to the Congress even if it is legally binding
since it is not an “international agreement” under State Department practice. It has not been submitted. It
would seem to fit the last sentence
since, under the first theory, it is part
of a “multilateral set of undertakings” resulting from a negotiation
between the Five and the nonweapon NPT parties. The third or
customary law theory for the existence of a legal commitment is just
as strong. But, the United States has
not yet accepted either view.
A memorandum by the State
Department’s Assistant Legal Adviser for Treaty Affairs, written after Case-Zablocki regulations were
issued, describes State Department
practice with respect to international
documents of a “non-legally binding nature,” which is how the 1995
declaration is classified by the
United States.113 It quotes with approval from a Library of Congress
study of declarations called “political undertakings” for which there are
“no applicable rules pertaining to
compliance, modification or with-

drawal”:
Until and unless a Party extricates itself from its ‘political’ undertaking, which it
may do without legal penalty, it has given a promise
to honor that commitment,
and the other Party has every reason to be concerned
about compliance with such
undertakings. If a party contravenes a political commitment, it will be subject to an
appropriate political response.114
Whether the 1995 U.S. undertaking is regarded as “legally binding”
(as the I.C.J. opinions suggest), or
“politically binding” (as State Department practice suggests), the
United States is bound to observe it.
Which type of obligation it is could
make a difference to nuclear strategists planning possible future uses
of nuclear weapons or making recommendations for nuclear use to a
president in time of war. But, whichever it is, its violation would produce
major political responses by the nonnuclear weapon NPT parties that relied upon it in giving their support
to the extension of the NPT. If the
United States used nuclear weapons
against a non-weapon NPT party that
had not attacked the United States
or its allies with the assistance of a
weapon state or, without such assistance, had not attacked using nuclear
or other weapons of mass destruction (see below), it could not hope
to keep together the widespread support that the NPT had when it was
extended in 1995. Indeed, insistence
that the non-use commitment can be
changed or ignored because it is nonbinding could have serious consequences for continued support by
non-aligned countries in particular.
They constitute the great majority of
the NPT parties, and their widespread support is essential to the
health of the treaty when it is re-
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viewed periodically and when consensus or something close to it is
necessary to deal with threats to its
observance, such as those in the past
by Iraq and the Democratic People’s
Republic of Korea.115 Given the nonaligned countries’ concerns and the
resistance of the United States to
accepting a legally binding obligation not to use nuclear weapons
against states that are observing the
NPT but do not have nuclearweapon-free zones available to join,
the time has come for negotiation of
the treaty on negative security assurances the non-aligned countries have
sought for almost 30 years.
DETERRENCE OF
BIOLOGICAL OR CHEMICAL
ATTACK WITH NUCLEAR
WEAPONS
One reason Department of Defense officials have opposed legally
binding negative security assurances
is because they did not wish to preclude use of nuclear weapons to deter non-weapon parties to the NPT
or to nuclear-weapon-free zones
from attacking the United States, its
allies, or their armed forces with biological or chemical weapons. When
the United States recently signed a
treaty non-use protocol to the African nuclear-weapon-free-zone
treaty, promising not to use nuclear
weapons against the parties to the
zone, the White House made a statement that U.S. adherence to this protocol would not eliminate a U.S.
option to use nuclear weapons in
self-defense against a biological or
chemical attack by one of those parties.116 U.S. and NATO strategies
contemplate the use of nuclear weapons as a last resort against an armed
attack using any weapons.117 James
Baker says that when he was Secretary of State he made clear to Iraq
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that its use of biological or chemical weapons during what became the
Gulf War could produce a nuclear
response from the United States.118
His purpose, of course, was to deter
an attack by Iraq using biological or
chemical weapons. Since such an
attack would violate the Geneva Protocol of 1925, which prohibits the
use of biological and chemical weapons, it could legitimize a response
by the United States with biological
or chemical weapons in breach of the
same treaty, provided innocent third
countries did not suffer collateral
damage.119 But the United States has
destroyed its bacteriological weapons and is now destroying its chemical weapons. As a result, Pentagon
officials do not wish to rule out using nuclear weapons against Libya,
for example, if it should attack U.S.
or allied forces in the Mediterranean
with chemical weapons.
Accepting the 1995 declaration as
legally binding may not, however,
preclude any use of nuclear weapons in response to a biological or
chemical attack. An old rule of international law is like that just discussed in connection with the
Geneva Protocol, except that it applies when the weapons used on each
side are not covered by the same
treaty or other prohibition. This rule
can, for example, justify retaliation
by the victim of an attack that violates one treaty even though the victim will violate another treaty to
carry out the retaliation. Referred to
as the rule of “belligerent reprisal,”
it was the basis for the White House
statement dealing with U.S. signature to the African nuclear-weaponfree zone protocol.120
Many authorities believe that,
under this rule, reprisals using force
can only be justified as self-defense
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against an armed attack.121 If force
in self-defense is justified, the belligerent reprisal rule may permit that
force to violate a treaty or rule prohibiting certain weapons when the
attack itself violates a second treaty
or rule, with two additional limitations: First, the reprisal must be necessary to stop the illegal attack or to
prevent further violation; retaliation
simply to punish the offender is not
sufficient justification.122 Second,
the reprisal must not be out of proportion to the injury suffered. (From
the first requirement, of course, the
reprisal must also not be out of proportion to what is needed to stop the
attack or prevent further attacks).123
How difficult would it be to meet
these requirements? Suppose, for
example, that Libya used poison gas
to attack U.S. armed forces in the
Mediterranean. The use of gas would
violate the Geneva Protocol of
1925.124 A nuclear response likely
would be unnecessary to defend
against the attack; gas masks and
conventional weapons would be
more appropriate. Moreover, such a
response probably would not be proportional to the attack. On the other
hand, a biological attack (also a violation of the Geneva Protocol) that
threatened to kill hundreds of thousands of people might justify a
nuclear response if the attacker could
be identified (and a state rather than
autonomous terrorists were responsible), there was not a significantly
less dangerous way to prevent further violation, the response was reasonably proportional to both the injury
and the future threat from the attacker and, of course, the nuclear use
did not violate other rules of international law defining war crimes.125

CONCLUSION
This article has summarized the
50-year history of resistance, then
grudging but limited acceptance, by
the United States of the demands by
countries that have forsworn nuclear
weapons for a commitment not to
use nuclear weapons against them.
It has described the gradual growth
of a limited norm in international law
against such use. It concludes that
the United States is now bound not
to use nuclear weapons against a
non-nuclear weapon NPT party unless that party attacks the United
States or its allies and the attack “is
carried out or sustained...in association or alliance with” another
nuclear-weapon state, the exception
stated in the U.S. nuclear non-use
declaration of 1995.
While the United States takes the
position that this declaration does
not constitute an “international
agreement,” the I.C.J. concluded
unanimously that it should be observed. Even though the United
States regarded the declaration as a
“political” commitment when made,
it may not now renege on that commitment without suffering serious
losses to its long-standing efforts to
prevent the spread of nuclear weapons to additional countries. Given
U.S. refusal to accept the declaration as legally binding, the time has
now come to meet the demands of
non-nuclear weapon countries for
the negotiation of a negative assurances agreement in treaty form.
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to maintain the distinction between acts of
lawful self-defense and unlawful reprisal.” Digest of U.S. Practice in International Law
(Washington, D.C.: Government Printing Office, 1974), p. 700. Thus, if a “reprisal” can be
justified as self-defense against an armed attack,
it is permissible under U.S. practice. See Restatement (Third) Sec. 905(2), comment g, and
reporter’s note 8.
122
On nuclear reprisal to a biological or chemical
attack, see Kalshoven, Belligerent Reprisals, pp.
377-78. On necessity, see Tucker, “Reprisals and
Self-Defense,” p. 593.
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Restatement (Third), Sec. 905 and note 8.
124
Even if this treaty had not been joined by the
attacker, its rule has become customary international law applicable to all countries. See, e.g.,
Bunn, “Banning Poison Gas and Germ Warfare:
Should the United States Agree?” Wisconsin Law
Review 1969, No. 2 (1969), pp. 375, 388-89.
Libya is in any event a party to the 1925 Geneva
Protocol. ACDA, Arms Control and Disarmament
Agreements, p. 9.
125
See Legality of Nuclear Weapons, pp. 25-30
for a summary of the rules defining war crimes
that may relate to nuclear weapon use.
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