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ince the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) entered into force in 1970, six
multilateral conferences have been held to review
its operation. Convened pursuant to Article VIL.3 of the
treaty, these conferences—known as Review Conferences
(RevCons)—were held at five-year intervals from 1975
to 2000. Three of these RevCons (in 1975, 1985 and
2000) reached agreement on a Final Declaration contain-
ing detailed language on the NPT’s various articles. The
three other RevCons failed to achieve consensus and did
not produce such declarations. Achieving consensus is
always difficult in large multilateral meetings. This uneven
record has contributed to criticisms of the NPT re-
gime as having failed to develop truly global nonpro-
liferation norms.
Differing assessments have been offered for the fail-
ure to adopt a consensus Final Document in 1980, 1990,
and 1995. In 1980, conference president Ismet Kittani (of
Iraq) suspended negotiations in the two main commit-
tees in which specific issues were discussed, noting that
there was “almost complete unanimity on language for
universal adherence and on Articles III (safeguards),
IV (peaceful use of nuclear technology), and V (peaceful
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nuclear explosions),” but that progress on Article VI (dis-
armament) was “disappointing.” In 1990, Article VI is-
sues were also the stumbling block to a Final Declaration,
with consensus-breaking disagreements over a Compre-
hensive Test Ban Treaty (CTBT) and negative security
assurances. In 1995, while not adopting a Final Declara-
tion, the parties adopted a “Decision Package” contain-
ing Decision 2, which set forth a limited number of
“Principles and Objectives for Nuclear Non-Proliferation
and Disarmament” and a Resolution on the Middle East.

However, even in the RevCons that failed to reach
consensus on a Final Declaration, negotiations in the main
committees produced texts with many paragraphs that were
“unbracketed”—meaning that the language was generally
acceptable to all parties. Thus, to a greater extent than is
apparent at first glance, the NPT has fostered consensus
on some key nuclear nonproliferation issues, although oth-
ers still remain contentious. As the states parties prepare
for the 2005 RevCon, it is important to look back on the
evolution of the review process over the life of the treaty.
Such a retrospective view can inform an understanding
of the evolution of the treaty and shed light on its future
development.
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Treaty on the Non-Proliferation of Nuclear Weapons.

“What's past is prologue.”
Shakespeare, The Tempest, Act II, Scene 1

“The road ahead for this treaty will be influenced greatly by the road behind.”
Jayantha Dhanapala*

* Statement by UN Under-Secretary General for Disarmament, Jayantha Dhanapal a, in akeynote address to ameeting entitled “ The NPT-Y esterday,
Today and Tomorrow” in the Palais des Nations, Geneva, Switzerland, onApril 29, 2003, during the Second Preparatory Committee (PrepCom) of the

This article reviews the major issues and trends that
have emerged over the 30-year life of the NPT. In doing
s0, it reviews the language of RevCon Final Declarations
and unbracketed texts from other sources on an article-
by-article and subject matter basis. After briefly review-
ing the status and uses of NPT RevCon documentation
and the context of preparations for the 2005 RevCon, the
article then surveys the major issues using the general
outline of the 2000 RevCon Final Document, with earlier
documentation discussed under corresponding subject
matter headings. About 40 issues are reviewed and major
trends examined. An appendix following the main text of
the article compares the actual texts of NPT RevCon docu-
mentation on a wide range of subjects, covering the NPT’s
eight substantive articles (Articles I to VII and IX).

StaTUus AND Uses orF NPT RevCon
DOCUMENTATION

Before turning to the specific texts of RevCon documen-
tation over the past three decades, it may be worth con-
sidering the relationship of this material to the treaty
regime as a whole. As one would expect, different parties
have differing perspectives on the status of the documen-
tation and its proper uses.

There seem to be two perspectives on the status of
agreed RevCon documents. The first regards the language
of consensus documents as having a binding (or at least
quasi-binding) legal effect. For example, in the 2003 Pre-
paratory Committee, the representative of Cuba stated that
Cuba regarded certain language in the 2000 RevCon
Final Document as binding on all parties. In contrast, the
other perspective appears to view even consensus docu-
ments as nonbinding policy statements indicating desir-
able, but not compulsory, interpretations of the treaty or
necessary steps for compliance with its provisions. This
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view was expressed in the 2003 PrepCom by the repre-
sentative of the United States, who indicated that his gov-
ernment did not consider itself bound by all statements
in the 2000 Final Document.

Notwithstanding the imprecise character of interna-
tional law, as evidenced by perennial debates over its form
and content, it is fair to say that NPT consensus docu-
mentation has both legal and policy dimensions. The
legal dimension is presented by the responsibility of par-
ties to any treaty to interpret its terms for purposes of de-
termining its proper application. In this light, the language
of Article VIII.3 of the NPT states that the objective of the
RevCons is “to review the operation of this Treaty with a
view to assuring that the purposes of the Preamble and
the provisions of the Treaty are being realized.”

Further, international customary law, as reflected in
the 1980 Vienna Convention on the Law of Treaties,
clearly affirms the relevance of material such as that con-
tained in agreed RevCon documentation as relevant to
treaty interpretation. Under its general rule of interpreta-
tion in Article 31, the Vienna Convention recognizes that
the following may be taken into account in the interpre-
tation of a treaty:

(a) any subsequent agreement between the parties
regarding the interpretation of the treaty or the appli-
cation of its provisions;

(b) any subsequent practice in the application of the

treaty which establishes the agreement of the parties
regarding its interpretation.?

If consensus language in a RevCon Final Document
can properly be regarded as a “subsequent agreement” or
“subsequent practice in application” of the NPT, such lan-
guage can be considered to have at least some legal effect
on its parties. At the least, such language could be taken
to express a concrete statement of the parties on the
interpretation of the treaty, unless and until revised or
repudiated in a similar consensus document.
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Turning to the policy dimension, the potential roles
or uses of RevCon documentation are much broader than
aiding treaty interpretation. The following are some of
the most important potential uses of this documentary
record:

1. A consensus document has been taken to represent
an important political statement of the parties as to
the continued importance and viability of the NPT
regime. Indeed, the success or failure to achieve a con-
sensus document has been viewed by some as the pri-
mary standard for assessing the success or failure of
the RevCon as a whole.

2. RevCon documentation provides direction or guid-
ance on further actions of the parties to assure com-
pliance with NPT obligations.

3. Documentation can identify defects or weaknesses in
the NPT or its application that suggest a need for
amendments under Article VIII.1 and 2; such infor-
mation can also be relevant to states that may wish
to consider withdrawal from the treaty under Article
X.1.

4. Documentation provides information concerning the
treaty regime to nonparty states whose decision to join
the NPT would be necessary to achieve the goal of
universal adherence, a strongly affirmed goal of the
treaty parties.

5. Documentation also provides vital information to
interested nonstate stakeholders (nongovernmental
organizations [NGOs], press, media, academic insti-
tutions, scholars) on the status of the treaty regime.

6. Documentation from previous RevCons has provided
a basic starting point for subsequent RevCons in
evaluating the operation of the NPT. Also, because
much of this language has been the product of intense
negotiations over successive RevCons, familiar for-
mulations can provide a desirable continuity in in-
terpretation or application of the treaty. However, the
obvious risk is that insistence on following past for-
mulations can fail to reflect changed circumstances
and the need to consider new issues and imperatives.

7. RevCon documentation can also provide language or
references for possible inclusion in international instru-
ments being developed on other nonproliferation or
arms control issues.

8. RevCon documentation can play an important role
in possible actions by the parties or relevant interna-
tional bodies (such as the International Atomic Energy
Agency [IAEA] and United Nations Security Coun-
cil [UNSC]) in response to incidents of noncompli-
ance with relevant NPT provisions.
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This discussion is intended to show that the process
of developing consensus language for a RevCon Final
Document can have significant benefits for the treaty
regime as a whole and for individual parties with differing
views and preoccupations. Indeed, the NPT Review
Conferences have come to represent one of the few
opportunities for states to conduct a broad debate over
international nuclear security policy. Other forums are
burdened by narrow procedural issues connected with
negotiating mandates, partially developed texts of
instruments addressing narrow issues, and similar
problems. In contrast, the NPT is an instrument that has
been seen by its parties for some three decades as
providing the central legal underpinning of a regime that
has supported the security interests of all its diverse parties.

THE CoNTEXT OF CURRENT EVENTS

An obvious but perhaps underappreciated factor in deter-
mining which issues will receive greatest attention at a
particular RevCon and whether a consensus Final Docu-
ment can be agreed is the atmosphere created by events
during the five years preceding the RevCon, especially in
the months immediately preceding the conference. Al-
though many of the issues considered by each RevCon
are of long standing, others may emerge because recent
political, legal, or technological events bring them more
forcefully to the attention of governments or stakehold-
ers. A prime example of how current events can influ-
ence the conference occurred at the 1985 RevCon as a
result of Israel’s attack on Iraq’s Tuwaitha nuclear facility.
Prior to 1985 the issue of attacks on nuclear facilities re-
ceived little attention. After an extensive debate over the
issue, the Final Document of the 1985 RevCon included
language expressing “profound concern about the Israeli
military attack” and encouraged parties to “provide im-
mediate peaceful assistance” to parties whose safeguarded
nuclear facilities had been subject to an attack.’ (See fur-
ther discussion, infra, under Article IV.) Similarly, in 1995,
events in Iraq and the Democratic People’s Republic of
Korea (DPRK) led to an extended debate over perceived
inadequacies in safeguards verification and on compliance
with NPT obligations. The sharpened focus provided by
concrete cases of safeguards violations or evasions did not
succeed in producing an agreed Final Document in 1995,
largely because the RevCon was preoccupied by frenzied
last minute negotiations to achieve indefinite extension
of the treaty. However, in 2000, the Iraq and DPRK situa-

tions led to specific language regarding those two states.*
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A more difficult contextual factor to assess is the
impact of general policy approaches taken by major par-
ticipants of particular RevCons. It is clear that achieving
a consensus Final Document depends on key NPT par-
ties showing flexibility and responsiveness to the concerns
of other parties, not only on language, but on the sub-
stance of major issues. As indicated elsewhere, the fail-
ure of several RevCons to achieve a Final Document can
be attributed to inflexible policy perspectives advanced by
key participants. Attempting to assign primary responsi-
bility for failure to achieve consensus is a fruitless task,
since—as the saying goes—"it takes two to tango.” And
in circumstances where important national and interna-
tional security issues may be at stake, achieving a Final
Document at a RevCon may not be the highest priority.
However, in analyzing the outcome of various RevCons,
it is not sufficient merely to consider what events may
have taken place, but the way in which governments
respond to those events and the concerns they may have
generated among other NPT parties.

LookING AHEAD TO 2005

While the focus of this analysis is the past, it is hoped, as
suggested by the two introductory quotations, that review-
ing the history of NPT documentation over the life of the
treaty provides a useful perspective on how issues consid-
ered in previous RevCons might be approached in the
future. Particular themes likely to arise at the 2005 NPT
Review Conference will be analyzed here in connection
with the specific treaty articles under which they can be
expected to arise. However, on the basis of preliminary
debates at the first two Preparatory Committee meetings
held in 2002 and 2003, some of the issues likely to receive
greatest attention at the 2005 RevCon can be tentatively
identified. A short list of these issues follows.

Treaty Compliance

Given recent events in the DPRK, the Islamic Republic
of Iran, and Iraq, the 2005 RevCon is virtually certain to
involve significant debates over issues of treaty compli-
ance under Article II. As the analysis below demonstrates,
compliance issues are a comparatively recent arrival on
the RevCon scene. RevCon documentation suggests that
many NPT parties are uncomfortable with conducting a
detailed review of compliance issues under Article II in
the RevCon process, preferring to see these issues resolved
in the context of Article III safeguards compliance in other
bodies, namely the IAEA Board of Governors or the U.N.
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Security Council. The urgency of the DPRK and Iran situ-

ations may lead, however, to a more active approach in
the 2005 process.

Safeguards

Article III on safeguards has always provoked active dis-
cussion and generated extensive documentation at previ-
ous RevCons. However, a more focused debate is likely
in 2005. This debate will involve the question of whether
enhanced safeguards under the IAEA’s Model Additional
Protocol (INFCIRC/540) of 1997should be considered a
requirement for non-nuclear weapon states NN'WS) par-
ties under Article III.1 of the treaty.” Currently, Article
III. 1 is interpreted to require application of safeguards
only under the JAEA’s basic NPT safeguards document
(INFCIRC/153) of 1972.° Under the 1972 document,
safeguards basically involve material control and account-
ing measures for specific facilities. Under the expanded
Model Additional Protocol, safeguards verification includes
more intrusive measures such as environmental sampling,
more extensive information requirements, and broader
inspector access on a national basis. The language of
Article III.1 states that each NNWS “undertakes to
accept safeguards, as set forth in an agreement to be
negotiated and concluded with the International Atomic
Energy Agency in accordance with the Statute...and the
Agency’s safeguards system...”” (emphasis supplied). If
consensus language could be adopted in a 2005 RevCon
Final Document stating the parties’ interpretation that “the
Agency's safeguards system” refers to the INFCIRC/540
Additional Protocol, that language would have legal
effect under the interpretation article of the Vienna Con-
vention on the Law of Treaties.® An effort to seek such
language poses some risks to its supporters, however,
since failure to obtain a consensus could be taken as evi-
dence that the interpretation lacks support.

Peaceful Nuclear Technology

Article IV of the NPT, affirming a right to the “fullest
possible exchange” of peaceful nuclear technology, has not
engendered the degree of controversy in the negotiation
of past RevCon documentation as have other provisions.’
However, the 2005 RevCon process may see a revived
debate of an issue that has not occupied past RevCons—
namely, whether the “fullest possible exchange” language
must be interpreted as requiring cooperation in all aspects
of the nuclear fuel cycle, including the so-called sensitive
technologies of uranium enrichment and plutonium re-
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processing. Given the polarity of views on this issue be-
tween supplier and recipient states, these debates have
typically been conducted in other fora, such as the Nuclear
Suppliers Group (NSG). The 2002 disclosure of Iran’s pro-
gram of previously undeclared fuel cycle activities may pro-
voke a more active debate on Article IV in 2005.

Disarmament

The most difficult and complicated negotiations over Fi-
nal Documents at past RevCons have involved the nuclear
arms race and disarmament provisions of Article VI. The
2005 RevCon process will not be an exception. A con-
stant theme in the Article VI debate has been dissatisfac-
tion on the part of a majority of NNWS parties that the
NWSs have not made greater and more rapid progress
toward reducing and eventually eliminating their nuclear
weapons arsenals. In the last two RevCons, an effort was
made to commit the parties (and particularly the NWSs)
to a concrete program of actions relating to Article VI
issues. The 2000 Final Document reflects consensus lan-
guage identifying a set of “practical steps for the system-
atic and progressive efforts to implement article VI.”° This
rather comprehensive list of disarmament objectives—
now known as the Thirteen Steps—is likely to provide
the basic framework for the Article VI debate in 2005.
Many governments are likely to see progress on these mea-
sures, or lack thereof, as the fundamental yardstick for as-
sessing the adequacy of Article VI compliance. The
Thirteen Steps will also constitute the initial baseline for
negotiation of specific language for a 2005 RevCon Final
Document.!!

Among the range of specific arms control measures
that have been discussed, the effort to conclude and bring
into force a CTBT has taken center stage in all past
RevCons. Indeed, the first measure identified in the Thir-
teen Steps is the “importance and urgency...[of] early
entry into force of the CTBT.”"? With the 1999 refusal of
the United States to ratify the CTBT and the current op-
position to it by the Bush administration, the possibility
of another stalemate over Final Document language can-
not be discounted.

Absent progress toward near-term entry into force of
the CTBT, the call for a Fissile Material Cut-off Treaty
(FMCT) may be pressed with greater urgency at the 2005
RevCon. The proposal to negotiate an instrument ban-
ning the production of fissile material for nuclear weap-
ons first entered RevCon documentation in the decision
document of the 1995 RevCon. A call for “immediate
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commencement of negotiations” on such a ban is con-
tained in the Thirteen Steps adopted in 2000." Such
negotiations have not yet started, however.

A somewhat new set of issues that emerged in the
discussion of the Thirteen Steps in 2000 that could be
taken up with some energy in 2005 focuses on NWS
actions to reduce their reliance on nuclear weapons.
Included in this category of issues are: unilateral reduc-
tions of nuclear arsenals, increased transparency of nuclear
weapons capabilities, and reduction of operational status
of nuclear weapons. An interesting element in this pack-
age envisions steps to engender “a diminishing role for
nuclear weapons in security policies. ...”'* Reports that the
United States is considering a program of developing new
nuclear weapons designs for anti-terrorist purposes (earth
penetrator devices to destroy deep bunkers or devices
to neutralize chemical or biological weapons) are likely
to provoke concerns by some NPT parties that reli-
ance on nuclear weapons might increase rather than
decrease.

Other perennial disarmament issues included in the
Thirteen Steps are likely to receive some attention in 2005,
but without the sense of urgency that would elevate them
to “make-or-break” matters for achieving a consensus Fi-
nal Document, including creation of a subsidiary body of
the Conference on Disarmament, agreement on irrevers-
ibility of nuclear disarmament, regular arms control re-
porting, and development of verification capabilities for
disarmament.

Universal Adherence

A final issue that has been reflected in boilerplate lan-
guage in past NPT RevCon documents involves the goal
of achieving universal adherence to the treaty. Putting
aside the anomalous status of the DPRK regarding the
NPT, the only remaining countries with nuclear programs
of significance outside the treaty are India, Pakistan, and
Israel. Bringing these last holdouts into the NPT regime
has been a policy objective of the other parties since the
treaty was negotiated. For reasons of regional and global
security, drawing these de facto weapon states into the
NPT regime would be a desirable achievement. How-
ever, absent an unexpected rollback in the nuclear capa-
bilities of one or more of these states, the goal of universal
adherence will remain an unfulfilled wish. This is particu-
larly the case because of the firm consensus of NPT par-
ties, reflected in the 2000 Final Document, that the
definition of nuclear weapon state contained in Article
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IX should not be changed to permit any of the three hold-
outs to join the treaty.”

GENERAL TRENDS

Trends in the development of specific subject matter
areas will be discussed under each appropriate article.
However, some general trends are evident from textual
analysis of the documentation produced during the review
process since 1975. One conspicuous trend over the three
decades of NPT review has been the increasingly detailed
focus on specific actions that parties have taken or could
take to implement the substantive articles of the treaty.
In the earliest review conferences, documentation is quite
general and formalistic, often merely paraphrasing the
terms of the treaty, with injunctions to parties to meet
their obligations. However, by 1985—the mid-point of
this historical survey—the parties have begun to adopt
more extensive language covering issues of both immedi-
ate and long-standing concern. The more recent Review
Conference documents reflect a process of “bargaining,”
in which various political groupings seek recognition in
the approved texts for specific measures reflecting their
interests and preoccupations. By the year 2000, RevCon
documentation has been transformed into a detailed 20-
page program of action, with wide-ranging “recommen-
dations” and agreement on “practical steps” deemed
important for implementing the NPT’s obligations.
Another trend in RevCon documentation is the prac-
tice of developing separate, overlapping, and duplicative
texts addressing the same or related issues in a confusing
manner. To some extent this disorderly approach reflects a
proliferation problem with the NPT review process itself—
namely, the proliferation of bodies charged with conduct-
ing the review. Until 1985, the Review Conferences were
structured into two main committees, the first for disar-
mament issues and the second for most other issues. With
the creation of three main committees, a certain degree
of overlap was unavoidable (especially of subjects like
nuclear supply and regional issues). The 2000 RevCon
created two additional entities, Subsidiary Bodies, to ad-
dress implementation of Article VI, and regional issues
(primarily those of the Middle East). The absence of a
functioning Drafting Committee empowered to organize,
edit, and reconcile duplicative or contradictory texts has
also frustrated the development of a clear and well-orga-
nized Final Document. Given the limited time available
at each RevCon and the parties’ resistance to altering past
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practice, a more coherent and structured Final Document
will be difficult to achieve at future RevCons.

ARTICLES I AND II: NONPROLIFERATION
ComMITMENTS BY NWS aAnD NNWS

The first two articles of the treaty establish the central
obligations of the parties to prevent the spread of nuclear
weapons. Article I binds nuclear weapon states parties not
to transfer nuclear explosive devices or assist any non-
nuclear weapon state to develop them; Article II com-
mits non-nuclear weapon states parties not to receive or
to otherwise acquire nuclear explosives.

Compliance

The issue of whether the states parties in either category
have complied with these fundamental obligations would
seem a natural task for the Review Conferences. Indeed,
Article VIIIL.3 states that the purpose of these conferences
is to “review the operation of this Treaty with a view to
assuring that the purposes of the Preamble and the provi-
sions of the Treaty are being realised.”®

At the first RevCon, in 1975, the parties adopted the
reassuring statement that “[t]he review undertaken by the
Conference confirms that the obligations undertaken
under Articles I and II of the Treaty have been faithfully
observed by all Parties.”” This was the last time such a
definitive finding of compliance with Articles I and II
would be adopted by any RevCon. It is now known that
Irag—then an NPT party in good standing—had em-
barked on a nuclear weapons program from at least the
early 1970s (specifically purchasing its Osiris—renamed
Osirak—reactor in 1974 to provide fissile material for an
explosive device).

Yet, even before international inspections after the
1991 Gulf War documented the Iraqi program, partici-
pants in the RevCon process realized that a reliable find-
ing of compliance under Articles I and II was a daunting
task. By 1985, the final document merely “acknowledged
the declarations” of states parties that they “had fulfilled
their obligations” under Articles I and II, without any judg-
ment about actual compliance.'® However, the parties
called on parties to prohibit nuclear transfers to two par-
ticular nonparties (Israel and South Africa), without
mention of other nonparties. In 1995, the language
acknowledging the NWS and NNWS declarations was
repeated, but the call for suspension of nuclear transfers

131



CARLTON STOIBER

to Israel and South Africa remained bracketed (i.e., not
supported by consensus)."

In 1995, with clear evidence of Iraq’s Article II viola-
tion a matter of public record, some finding of noncom-
pliance might have been expected. However, the final
decision package contains no direct language on compli-
ance. The RevCon’s Resolution on the Middle East indi-
rectly signals such a finding in its citation of U.N. Security
Council Resolution 687 (1991), which referenced reports
of Irag’s NPT violations.?

In 2000, the RevCon faced two continuing violations
of Article [I—by Iraq and the DPRK. In the Final Docu-
ment, the conference “expresses its concern with cases of
non-compliance by [unnamed] Treaty Parties, and calls
upon those States non-compliant to move promptly to
full compliance with their obligations.””! However, with
continued recognition of the difficulty of assessing com-
pliance, the Final Document merely “notes that the
nuclear-weapon States (and non-nuclear Weapon states)
reaffirmed their commitment” under the relevant article.

RevCon documentation under Articles I and II shows
an interesting trend over the life of the NPT. Given the
central character of these provisions and evidence of vio-
lations by states parties, it would be reasonable to expect
an increasing focus on compliance. However, two basic
factors seem to have led the parties to avoid substantive
compliance findings. First is the technical difficulty of
producing clear evidence of proscribed conduct where
ambiguous and clandestine nuclear-related activities are
involved. Second is the political sensitivity of identifying
a specific state party as an international law breaker.
Rather than confronting these difficulties, the parties have
shifted the compliance debate from the treaty’s central
nonproliferation obligations in Articles I and II to the
consideration of issues having greater political interest for
a majority of parties (particularly Article VI and the Reso-
lution on the Middle East). This also probably represents
an effort by many of the parties to confirm that responsi-
bility for acting as the final arbiter of NPT compliance
issues rests with the Security Council, the U.N. body most
able to withstand the inevitable political repercussions of
singling out violators.

ARTICLE ITII: SAFEGUARDS

The longest and most technical article in the treaty, Ar-
ticle Il has generated its share of controversy. In a legal
instrument largely devoid of enforcement provisions, the
article importantly introduces a regulatory element into

132

the NPT regime through the IAEA’s safeguards system.
Article III documentation has drawn many of the inter-
nal IAEA debates over safeguards implementation and ex-
port controls into a separate international forum.
RevCon debate is conducted outside the more formal
structure of [AEA policymaking organs (the Board of
Governors and General Conference) or supplier groups
(the Zangger Committee and NSG). The interplay be-
tween the RevCons and the more formal IAEA and
supplier bodies is a constant theme of Article III docu-
mentation.”? This interaction also illustrates how NPT
parties are influenced by or seek to influence policy ini-
tiatives that must be implemented through alternative
international mechanisms. This has regularly led to so-
called forum shopping, in which a party who has failed to
achieve a desired result in one body seeks to use another
body for that purpose. A good example is the long-stand-
ing effort of a number of governments of exporting states
to adopt full-scope safeguards as a universal condition of
significant nuclear supply.

Conclusion of Safeguards Agreements

A persistent theme in RevCon documentation since 1975
has been the call for all states parties to conclude appli-
cable safeguards agreements with the IAEA. In 1975, the
language “emphasizes the necessity” of the Article 111.4
requirement and “recommends” that states parties that
have not done so “conclude as soon as possible” a relevant
agreement.” This language remains virtually identical in
the documents of all succeeding RevCons. In the 1990
unbracketed text, the parties observed that “51 States
Parties. ..have yet to conclude their agreements.” Ten years
later, the number of noncompliant states remained the
same, even though the number of NPT parties had grown
substantially. The 2000 Final Declaration again observed
that “51 States parties...have yet to bring into force com-
prehensive safeguards agreements....”** With more than
180 parties, the IAEA’s task of concluding required safe-
guards agreements is not a trivial undertaking. Recogniz-
ing that many of the states without safeguards agreements
conduct no activities that would require the application
of safeguards, the RevCon injunction has become formal-
ized boilerplate. Although not a high priority com-
pared to other safeguards issues (e.g., the negotiation
of enhanced safeguards agreements under INFCIRC/
540), a ritualized reminder for states parties to meet
their Article I11.4 obligation does no harm. Perhaps future
RevCon documents could list states not in compliance.
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Effectiveness and Efficiency

Another constant theme in RevCon documentation over
the life of the treaty has been the parties’ repeated injunc-
tions to the IAEA to increase safeguards “effectiveness
and efficiency.” This theme, in turn, reflects the long-
standing debate in the [AEA over balancing the costs of
so-called regulatory activities (i.e., safeguards) with pro-
motional ones (i.e., technical assistance and cooperation).
Some governments (mostly in developing countries) see
safeguards costs as siphoning off funding that could be
devoted to assistance. Some governments (those with the
largest assessed contributions to the IAEA budget) also
have a reason to seek cost savings in safeguards. Although
different parties assign different meanings to “safeguards
efficiency and effectiveness,” language on this issue has
been included in RevCon documents since 1975.

Financing and Staffing

Another consistent feature of RevCon documentation is
the focus on two safeguards issues of concern to develop-
ing countries; reducing their financial assessments for safe-
guards and recruiting more developing country nationals
for the [AEA safeguards staff. RevCon Final Declarations
from 1975 to 2000 have recorded these two policy objec-
tives in remarkably consistent language. As will be seen,
safeguards financing is linked to Article IV, with devel-
oping countries seeking greater assurance that safeguards
(largely funded through the IAEA’s regular budget) will
not divert funding from technical assistance (largely
funded through voluntary means). Two developments
have fueled these concerns: continuing financial con-
straints on the IAEA resulting from years of “zero real
growth” demanded by major contributors, and the pro-
gram of strengthening safeguards to address undeclared
activities. Both these concerns are reflected in the 2000
RevCon Final Declaration.”

Safeguards Improvement/Strengthening

Prior to the revelations of safeguards inadequacies in Iraq,
RevCon documentation on strengthening safeguards
tended to be vague and anodyne. For example, the 1985
Final Document records “satisfaction with the improve-
ments of IAEA safeguards, which has enabled it to con-
tinue to apply safeguards effectively during a period of
rapid growth in the number of safeguarded facilities.”?
This optimistic perspective was substantially altered by
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revelations that an extensive nuclear fuel cycle and weap-
ons program had been conducted for years by an NPT
party, notwithstanding the application of the standard
INFCIRC/153 safeguards measures. The 2000 Final Docu-
ment reflects a much more rigorous evaluation of safe-
guards, giving support to the fundamental movement
away from a narrow facility-based approach to a nation-
wide approach using new authority under INFCIRC/540
to conduct short-notice inspections, utilize intelligence
information, and conduct environmental sampling.?” As
indicated earlier, the next RevCon is likely to involve an
even more focused debate on safeguards improvements,
including the question of whether the NPT should be
interpreted as requiring INFCIRC/540 safeguards in non-
nuclear weapon states.

Safeguards as Proliferation Barrier

A fundamental issue with IAEA safeguards is whether they
constitute an effective barrier to nuclear proliferation. An
interesting trend in RevCon documentation reflects
the post-Iraq evolution in the perspective of NPT parties
about how IAEA safeguards activities should be assessed.
In 1975, the parties made no attempt to judge whether
IAEA safeguards had been successful in preventing di-
versions of nuclear materials to unauthorized activities,
merely stating that they “provide assurance that States
are complying with their undertakings....”?* In 1985 and
1990, the parties went further, approving optimistic lan-
guage, noting “with satisfaction that IAEA in carrying
out its safeguards activities has not detected any diver-
sion of a significant amount of safeguarded material....””
After inspections by the IAEA and U.N. Special Com-
mission on Irag (UNSCOM) identified a major nuclear
weapons program in Iraq conducted in clandestine, un-
declared facilities, the focus of safeguards assessment was
fundamentally altered—a shift reflected in the text of the
2000 Final Declaration. While noting that IAEA safe-
guards have been “successful in their main focus of pro-
viding assurance regarding declared nuclear material,” the
2000 RevCon recognized the need to address unde-
clared activities.*® Here, the language modestly recognizes
that IAEA safeguards “have also provided a limited level
of assurance regarding the absence of undeclared nuclear
material and activities.”*! As better tools for safeguards
assessment are developed, it may be possible to develop
more specific language concerning the concrete nonpro-
liferation benefits of IAEA safeguards.
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Compliance and Enforcement

A recent development of considerable importance is the
question of how to handle potentially serious violations
of IAEA safeguards. The issue had been considered specu-
lative until revelations of Irag’s clandestine nuclear weap-
ons program surfaced in 1990. RevCon documentation
before 1995 is devoid of language addressing a strategy for
legal and political safeguards noncompliance. Under Ar-
ticle XII.C of the agency'’s statute, the process begins with
the report of any noncompliance by the IAEA’s De-
partment of Safeguards to the Director General, who
transmits it to the Board of Governors. In turn, the board
may seek corrective action or forward the report to the
UNSC and General Assembly (UNGA). In Decision 2
of the 1995 conference, NPT parties adopted language
making it clear that the IAEA “is the competent author-
ity responsible to verify and assure...compliance with its
safeguards agreements.”*? The 1995 document also en-
joins “...Parties that have concerns regarding non-com-
pliance” to direct them to the IAEA.** The more detailed
document adopted in 2000 added the element of access
by the IAEA to the Security Council and General As-
sembly. This addition reflects, in part, the series of mea-
sures adopted by the Security Council (most importantly
in Resolution 687 of April 1991) to address Iraq’s pro-
gram to develop weapons of mass destruction, including
nuclear explosives.** With continued safeguards problems
in both Iraq and the DPRK, compliance and enforcement
issues are likely to receive serious attention at future

RevCons.

Safeguards in Nuclear Weapon States

Since 1985, increasing attention at the NPT RevCons
has been devoted to the extension of IAEA safeguards to
the nuclear activities of nuclear weapon states. The 1975
and 1980 conferences do not mention the issue. How-
ever, in 1985 the Final Declaration “expresses. . .satisfaction
that four of the five nuclear-weapon States have volun-
tarily concluded safeguards agreements with the IAEA.”
In 1990, with the conclusion of an agreement with China,
the conference stated that it “recognizes the value of vol-
untary offer safeguards agreements of the five nuclear-
weapon States in strengthening the non-proliferation
regime.”*® Although nonweapon states have pressed for
broader safeguards coverage in weapon states, they have
also been concerned about what resources may be needed
for such activities, including the impact on the agency’s
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regular safeguards program. The IAEA’s Department of
Safeguards has implemented the voluntary offer agree-
ments in a selective manner, applying its procedures to
facilities of particular technical interest. A more recent
trend in RevCon documentation has been discussion of
applying safeguards to nuclear materials exported to
weapon states and applying IAEA verification measures
equivalent to safeguards to materials transferred from mili-
tary to civil programs by the weapon states. The 2000
document supports both such initiatives.” It is likely that
future RevCons will pay even closer attention to how safe-
guards are being applied in nuclear weapon states, with a
specific focus on identifying resources for this effort.
This shift is also linked to increasing NN'WS initiatives
following the end of the Cold War to pressure the NWSs

to restrict their nuclear weapons programs.

Nuclear Transfers and Supplier Arrangements

The linkage between nuclear exports and safeguards has
meant that RevCon documentation concerning arrange-
ments and conditions for nuclear trade has been devel-
oped under Article III, despite an overlap with Article IV
on peaceful uses. Since the first RevCon, the parties have
debated nuclear cooperation with non-NPT parties, with
a primary focus on Israel and—until 1991—South Africa.
RevCon documentation also reveals concerns about the
activities of the two bodies that emerged to implement
nonproliferation export controls: the NPT Exporters, or
Zangger Committee (INFCIRC/209 guidelines issued in
1974),%® and the NSG (INFCIRC/254 guidelines pub-
lished in 1978).% RevCon documents consistently affirm
the importance of export policies that do not permit as-
sistance to any party to develop nuclear explosives and
that encourage the broadest application of IAEA safe-
guards. However, many NPT parties (particularly import-
ers of nuclear materials and technology) also expressed
concerns that supplier controls not interfere with their
Article IV right to utilize nuclear energy for peaceful pur-
poses. Thus, a constant theme in RevCon documentation
is that both IAEA safeguards and supplier arrangements
should be implemented in a way that does not hamper
legitimate nuclear commerce. However, the issue of ac-
cess to the full fuel cycle has recently received more ac-
tive consideration in the context of revelations
concerning Iran’s undeclared development of enrich-
ment and reprocessing capabilities. The debate has been
taken up by IAEA Director General Mohamed ElBaradeti,
who proposed, in an editorial in the Economist magazine,
that active consideration be given to the fuel cycle ar-
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rangements that would be more proliferation resistant. At
any rate, the issue is likely to be prominent in 2005, with
consideration under both Articles Il and IV.

Full-Scope Safeguards

Since at least the mid-1970s, the United States and some
like-minded states have attempted to persuade other sup-
pliers to adopt what has come to be known as full-scope
safeguards (FSS; later comprehensive safeguards) as a con-
dition for supplying materials or equipment covered by
Article I1I.2. This condition would require all Article I11.2
commodities in a non-nuclear weapon state to be cov-
ered by IAEA safeguards, meaning that no nuclear ex-
ports would be permitted to a NN'WS unless all its nuclear
facilities were subject to safeguards. The RevCon docu-
mentation reflects this debate, largely conducted in meet-
ings of the NSG (London Club). The 1975 Final
Declaration was minimally able to record, in a provision
related to the desirability of developing common safe-
guards requirements for nuclear exports, “the considered
view of many Parties to the Treaty” that safeguards should
extend to all peaceful activities.” In the late 1970s a num-
ber of NPT suppliers (the United States, Canada, and
Australia) had adopted FSS as national export policies.
The 1985 RevCon document reflects a more positive view
of FSS, in which the conference “urges all States...in their
nuclear export policies...to non-nuclear weapons States
not party...to take effective steps towards achieving [a com-
mitment to accept IAEA safeguards on all their peaceful
activities, both current and future].”* In 1990, the RevCon
came within a single word of endorsing FSS. The draft
report of Main Committee II called for all nuclear sup-
plier states to “require” full-scope safeguards “as a neces-
sary condition for transfers.” However, several important
states (the Soviet Union, Great Britain, Belgium, Swit-
zerland, and Italy) expressed reservations about the term
require, proposing to substitute jointly require. In 1992, the
NSG adopted FSS as a condition for new supply. The 1995
RevCon document recognized the principle in the Deci-
sion 2 document.®” At the 2000 Conference it was only
necessary for the parties to reaffirm Decision 2, paragraph
12. The trend toward broader safeguards application as a
condition of nuclear supply reflected in NPT RevCon
documentation appears to have reached a logical end
point. Therefore, unless political or economic conditions
generate pressure to make exceptions to the principle, the
debate over full-scope safeguards in future RevCons should
focus on compliance.
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Physical Protection and Illicit Trafficking

A significant trend over the life of the NPT has been in-
creasing attention to the physical protection of nuclear
materials._ Although the NPT does not require any par-
ticular level of physical protection, IAEA documents con-
tain guidance which has been adopted by many states.
The 1975 RevCon expressed its view that “nuclear mate-
rials should be effectively protected at all times.”¥ The
conference also urged [AEA action to “further elaborate”
recommendations for physical protection and called upon
states to “give the earliest possible effective application to
the IAEA’s recommendations.”* In 1975 the IAEA pub-
lished physical protection guidelines in document
INFCIRC/225.% In 1980, the Convention on the Physi-
cal Protection of Nuclear Material (CPPNM) was opened
for signature. One weakness of the CPPNM is that it
only applies directly to nuclear material in transit, a
defect that most concerned governments agree should be
corrected in an amended convention. The 1985 Final
Declaration urged “States that have not done so to
adhere to [the CPPNM].”* With the breakup of the
former Soviet Union in 1991, concerns about the large
quantities of fissile material in both the civil and military
programs of Russia and the Newly Independent States
(NIS) focused increased attention on physical protection.
Although the issue was actively discussed in 1995, the De-
cision 2 document references physical security only in
passing, recommending that “[a]ll States should,
through vigorous national measures and international
cooperation...observe standards and guidelines in... (inter
alia) physical protection.”” In 2000 the parties gave de-
tailed attention to physical security in the Final Declara-
tion.® They repeated the call for all states to adhere to
the CPPNM and urged states to apply the revised [AEA
physical protection document INFCIRC/225/Rev.4 (Cor-
rected).® Significantly, Revision 4 had been expanded to
include measures to prevent sabotage of nuclear facilities,
as well as nuclear materials.

The related subject of illicit trafficking of nuclear
materials has also been a comparatively recent arrival on
the RevCon scene. As discussed previously in the section
“IAEA Safeguards as Proliferation Barrier,” early NPT
documentation focused on the negative findings of IAEA
safeguards inspections as demonstrating both that states
were not diverting materials for national weapons pro-
grams and that no materials were being diverted for so-
called subnational criminal or terrorist purposes. Although
reports of thefts of small quantities of nuclear material
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and scams offering such materials for sale have occurred
regularly over the life of the treaty, they were generally
considered rare examples of individual criminal miscon-
duct, not a major, systematic threat. Only recently (in the
wake of the collapse of the former Soviet Union) have
documented cases of illicit trafficking increased suffi-
ciently to generate major concerns about the risks of di-
verted fissionable materials. Establishment of the IAEA
[llicit Trafficking Database in the mid-1990s has provided
a centralized source for information concerning reports
of diversions or attempted diversions of nuclear materi-
als. In 2000, the Final Document expressed “concern
about the illicit trafficking of nuclear material” and
urged “...all States to introduce and enforce appropriate
measures and legislation to protect and ensure the secu-
rity of such materials.”° In addition, the 2000 document
welcomed discussions among experts on revising the
CPPNM.

Given recent terrorist attacks, the physical protec-
tion of nuclear materials and facilities and the preven-
tion of illicit trafficking will undoubtedly receive greater
attention in all relevant international fora, including NPT
Review Conferences. Although the initiative to revise the
CPPNM has not yet achieved consensus, recent events
confirm the need for enhanced legal provisions on physi-
cal protection at the international level.

ARrTICLE IV: PEACEFUL USES

This article originated as one element of the so-called
nonproliferation bargain, intended to provide NPT par-
ties with compensation for accepting Article Il restraints
and Article III safeguards. Over the life of the NPT,
Article IV has received increasing attention. In 1975, the
parties were content with 10 rather general paragraphs
reaffirming the “inalienable right” to develop nuclear
energy for peaceful purposes.’ In 1985, the Article IV dis-
cussion was considerably expanded to 24 paragraphs ad-
dressing such specific subjects as: assurances of nuclear
supply, armed attacks on nuclear facilities, IAEA techni-
cal assistance, preferential treatment for non-nuclear
weapon states, and promotion and financing of nuclear
power in developing states. At the 1995 Extension Con-
ference, Decision 2 reverted to a simplified statement of
“Principles and Objectives,” devoting only seven very
short and general paragraphs to peaceful uses. However,
by 2000, the RevCon document had expanded to 42 para-
graphs covering a broad range of topics, including nuclear
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safety, transportation, waste management, liability, and
conversion of nuclear weapons material to civilian uses.

Rights and Obligations of Parties

All RevCons have affirmed the principle of the “inalien-
able right of all Parties” to develop nuclear energy for
peaceful purposes—basically a restatement of Article IV.1
of the treaty. Language from Article IV.2 is also quoted in
support of “the fullest possible exchange” of nuclear tech-
nology. However, even these far-reaching commitments
were found insufficient by some parties. A further gloss
on Article IV emerged at the 1980 Conference (to be con-
sistently reaffirmed) stating that “each country’s choices
and decisions...in the peaceful uses of nuclear energy
should be respected.” This language reflects concerns by
states importing nuclear materials and technology that
supplier states could attempt to limit access to certain tech-
nologies for political or other reasons. Unbracketed para-
graph 7 of the 1980 Main Committee II noted that
“introduction unilaterally of supply conditions without
consultation among the Parties has been a cause of con-
cern.” This is a coded reference to the NSG guidelines,
published in 1978.>* Another event that may have con-
tributed to this concern was the International Nuclear
Fuel Cycle Examination (INFCE), initiated by the Carter
administration in 1977 for the thinly veiled purpose of
discouraging early and widespread movement toward plu-
tonium recycling. Regardless of the motivating factors,
both the “inalienable right” and “respect for choices” lan-
guage is permanently embedded in RevCon language. In
contrast, one will search RevCon documentation in vain
for a parallel “inalienable right” of nuclear suppliers to
determine what nuclear materials and technology they
are prepared to transfer and to whom.

Peaceful Nuclear Cooperation and Development

Another constant feature of RevCon documentation from
1975 has been language—only slightly varied from con-
ference to conference—affirming the importance of giv-
ing “due consideration” (more recently “preferential
treatment”) to the needs of developing countries in the
peaceful uses of nuclear energy. More recent formulations
have gone even further. For example, the 1990 unbrack-
eted text referred to the need to “recognize the particular
needs of the least developed countries.”
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Sustainable Development

In contrast, a new element in RevCon documentation is
the effort to record a role for nuclear energy in “sustain-
able development.” The first reference to the concept is
contained in an unbracketed text in 1990, in which the
parties note that “the IAEA has reported on its contribu-
tion to achieving the objectives of environmentally sound
and sustainable development.” The concept was codified
in Principle 1 of the Rio Declaration on Environment and
Development of June 1992.% Supporters of nuclear en-
ergy (including former IAEA Director General Hans Blix)
made no secret of their disappointment and annoyance
that the Rio Conference gave no consideration to nuclear
energy or IAEA reporting on the contribution nuclear
energy could make to economic development or environ-
mental sustainability. Although language on “sustainable
development” did not find a place in the abbreviated De-
cision 2 document at the 1995 RevCon, it appears twice
in 2000.>* In light of concerns over global warming and
the “greenhouse effect,” future Review Conferences are
certain to debate what role nuclear energy might play in
mitigating global environmental degradation caused by
hydrocarbon emissions.

Nuclear Safety and Radiation Protection

Aninteresting trend in NPT documentation is the emer-
gence of nuclear safety as an important subject of review.
Prior to the 1986 reactor accident at Chernobyl in
Ukraine, NPT RevCon documentation makes almost no
reference to nuclear safety. The sole mention is a passing
reference in the 1985 document concerning IAEA assis-
tance to developing countries in various fields, including
safety. As one would expect, the 1990 RevCon following
the 1986 Chernobyl disaster gave intense consideration
to nuclear safety, with the unbracketed text of the Main
Committee III report containing a lengthy Part IV,
“Nuclear Safety, Radiation Protection and Radioactive
Waste Management,” consisting of 10 detailed paragraphs.
In 1994 the new Convention on Nuclear Safety (CNS)
had been opened for signature. The 2000 Final Declara-
tion included a separate section entitled, “Nuclear and
Radiation Safety,” which emphasized the importance of
cooperation on nuclear safety and encouraged “all
States...to become a party” to the CNS, which entered
into force in 1996.%° Although the focus of discussion at
future RevCons on power reactor safety will remain, also
likely is attention on other safety and health risks, such as
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those arising from radiation sources (often poorly man-
aged and monitored).

Attacks on Nuclear Facilities

Three weeks after the 1980 RevCon’s closing plenary, Ira-
nian aircraft conducted an unsuccessful bombing attack on
Iraqg’s Osirak research reactor. The Israeli Air Force was
more successful in June of 1981, destroying the facility
before it entered into operation. The first attack received
no specific attention in RevCon documentation. Simi-
larly, several Iraqi air raids against Iran’s Bushehr reactor
project between 1984 and 1988 have not been mentioned
in RevCon documents. In contrast, the Israeli attack on
Osirak has been regularly and intensely debated at several
RevCons. In 1985 the Final Declaration expressed “pro-
found concern about the Israeli military attack on Irag’s
safeguarded reactor” and went on to record—in four de-
tailed paragraphs—the need to address the military at-
tacks issue in various international fora, including the
Security Council, General Assembly, IAEA General Con-
ference, and Conference on Disarmament.’® Similarly, the
consensus text of the 1990 Main Committee III report
contained an eight-paragraph section entitled, “Attacks
on Nuclear Facilities,” that did not specifically name Is-
rael, but referenced IAEA General Conference documents
that did. Following the revelations about Irag’s nuclear
weapons program (which had originally intended to uti-
lize materials from the Osirak reactor), the “military at-
tacks” debate became more generic. In 1995, the Decision
2 document uses the general formulation that “attacks or
threats of attacks on nuclear facilities devoted to peace-
ful purposes jeopardize nuclear safety and raise serious
concerns regarding the application of international law
on the use of force in such cases....””” The issue was dealt
with in 2000 in a single paragraph, noting that attacks or
threats of attack “jeopardize nuclear safety, have dan-
gerous political, economic and environmental impli-
cations...which could warrant appropriate action in
accordance with...the United Nations Charter.”*® In the
wake of the September 2001 terrorist attacks in New York
and at the Pentagon, consideration at future RevCons may
shift from the danger of state-implemented military at-
tacks to attacks or threats against civil nuclear facilities
(particularly reactors) by subnational entities such as ter-
rorist or separatist groups or criminal elements. However,
given continuing regional conflicts and tensions, RevCon
documentation will continue to give at least formal at-
tention to military attacks.
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Safe Transportation of Radioactive Materials

Prior to the late 1980s the issue of safe transport of nuclear
or radioactive materials received little attention. As early
as 1956 the United Nations had developed guidance on
the safe handling of radioactive material in national and
international transport.”” By 1969, IAEA regulations pro-
mulgated on the basis of its guidelines had been adopted
by almost all international organizations concerned with
transport and used by many IAEA members in their own
national regulations.®® More importantly, the IAEA regu-
lations have been successfully applied for many years,
with virtually no incidents or accidents having resulted in
significant radiological releases during transport. The first
ostensible mention of transport in RevCon documenta-
tion occurs in 1985, when the Final Declaration “notes
with satisfaction. . .measures recommended to the [AEA.. .for
alleviating technical and administrative problems in interna-
tional shipments of nuclear items.” Identical language was
included in a consensus text in 1990. However, this ref-
erence has nothing to do with transport safety. Instead, it
reflects arecommendation by the IAEA Board of Gover-
nors’ Committee on Assurances of Supply (CAS) con-
cerning administrative measures for nuclear transfers
thought by some states to be excessively burdensome.
Concerns about safe transport of nuclear materials date
from the late 1980s when Japan announced its intention
to conduct routine sea shipments of large quantities of spent
nuclear reactor fuel to European fuel cycle facilities for
reprocessing. States in the Pacific region, whose anxieties
about possible contamination of the marine environment
had been heightened by past nuclear weapons testing in
the region, brought their concerns to the NPT Review
Conference in 1995. Although the brief Decision 2 docu-
ment does not reference transport, committee discussions
in 1995 were intense and extended. By 2000 the Final
Declaration included a specific four-paragraph section
entitled, “Safe Transport of Radioactive Materials.” These
four paragraphs endorse IAEA transport regulations and
note “the importance of effective national and international
regulations and standards for the protection of the States
concerned from the risks of transportation of radioactive
materials.”®* It is unclear whether experience with sea
shipment of spent fuel—so far conducted without inci-
dent—will lead to reduced attention to international trans-
port of nuclear materials. A more politically volatile
transportation issue involves domestic transportation of
radioactive materials by road or rail, an issue pressed by
anti-nuclear groups in several European countries. Although
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the issue is far from the original objectives of the treaty,
some member states may seek to introduce it into the
transport debate at future RevCons.

Spent Fuel and Radioactive Waste

A discernible trend in RevCon documents has been an
increasing focus on the back end of the nuclear fuel cycle.
This attention is a logical result of the increasing accumu-
lation of spent fuel inventories and nuclear waste from
nuclear power reactors that have come online since the
late 1960s. (The number of operating reactors worldwide
has increased from 45 in 1965 to 81 in 1970, 167 in
1975, 244 in 1980, 365 in 1985, 419 in 1990, and 437 in
1995.) Nuclear waste was not mentioned as an issue
under Article IV until the 1985 RevCon, when the con-
ference merely “acknowledged” the importance of inter-
national cooperation in the field of nuclear waste storage.
By 1990, in the wake of the Chernobyl disaster, the par-
ties affirmed “the crucial importance of an adequate na-
tional infrastructure” for nuclear activities, including
waste. In 1990, consensus text called on the IAEA to
“promote universal implementation of the highest stan-
dards” in areas relevant to nuclear safety, including waste.
By the 1995 Review and Extension Conference, the
Convention on Nuclear Safety had been concluded and
active negotiations were under way on an international
convention to address the safe management of spent fuel
and nuclear waste. The Final Declaration of the 2000
Conference noted the successful conclusion of this Joint
Convention and encouraged all states to become a party
(it entered into force in 2001). The 2000 document seeks
to extend the reach of the principles of the Joint Conven-
tion to military or defense wastes, which were excluded
from the instrument. It is likely that future RevCons will
be asked to further consider spent fuel and waste issues,
particularly in light of the difficulties many national gov-
ernments are experiencing in implementing concrete tech-
nical and political solutions to their accumulating
inventories of such materials.

Technical Cooperation and Assistance

A constant theme in documentation under Article IV since
the first RevCon has been the importance of maintaining
and expanding technical cooperation and technical assis-
tance (TC/TA) in the peaceful uses of nuclear energy.

The debate has focused primarily on the IAEA, although
a large measure of technical cooperation is conducted
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under bilateral arrangements, including commercial con-
tracts. Developing countries have sought to use RevCons
as leverage in the annual budget debate at the I[AEA over
the level and sources of technical cooperation funding.
As previously noted, the agency’s regulatory (safeguards)
program is largely funded through the regular budget, while
a major portion of TC is funded through the voluntary
Technical Assistance and Cooperation Fund (TACEF).
Developing states parties to the NPT have argued that
this arrangement leads to less resource predictability and
reliability for Article IV-related activities at the IAEA,
in contrast to those related to Article III. Documenta-
tion at all RevCons has addressed this issue, typically with
language noting the importance of technical cooperation
and calling for “predictable and assured resources” for tech-
nical assistance. In 1990, consensus language called for
funding of technical assistance through the IAEA’s Regu-
lar Budget. However, by 2000, it was clear that the volun-
tary TACF had seen real increases, while the Regular
Budget was being held at zero real growth. Thus, the
lengthy section (11 detailed paragraphs) on Technical
Cooperation in the 2000 document merely “urges States
members of the [AEA to make every effort to pay in full
and on time their voluntary contributions to the Techni-
cal Cooperation Fund.”® The issue of TC/TA and resources
will remain a major point of debate at future NPT
RevCons, particularly in light of recent budgetary deci-
sions by the IAEA to authorize safeguards and other bud-
get increases going beyond zero real growth.

Supply Assurances

For more than a decade—from the late 1970s to 1990—
the subject of supply assurances was actively debated
under both Article [Il and IV of the treaty. The precipitat-
ing factors for this debate were the adoption of the NSG
guidelines (published in 1978), that imposed conditions
on transfers of certain nuclear technologies beyond
acceptance of NPT safeguards and unilateral and some-
times retroactive controls by some supplier states (most
notably the United States in its Nuclear Non-Proliferation
Act of 1978). Starting in 1980, RevCon documentation
reflects concerns by member states about these enhanced
controls, seeking more predictability in the conditions of
nuclear trade through CAS. During the 1980s CAS met
frequently, in contentious sessions, attempting to craft a
“set of universally acceptable principles for nuclear
cooperation.” The 1980 RevCon documentation wel-
comes the establishment of CAS, and the 1985 Final
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Declaration optimistically “commends...progress in
the JAEA’s Committee on Assurances of Supply.”®*
However, by the late 1980s, it was clear that the CAS
process would not achieve a consensus on any prin-
ciples going beyond the NPT and NSG guidelines. There-
fore, whatever “assurances” recipients of nuclear
technology were likely to get would be those set forth in
bilateral nuclear cooperative agreements. The 1990
documentation noted that “CAS was not able to reach
agreement” on principles and rather half-heartedly rec-
ommended “continuing efforts” and called for “resump-
tion, when appropriate, of formal discussions in CAS.”
That has nev