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The author offers a close analysis of Article VI of the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT), the treaty’s only article dealing with disarmament, focusing upon both its text
and negotiating history, and assesses its applicability as a standard for judging treaty compliance.
The author critiques comments on Article VI made by the International Court of Justice in a 1996
case as legally ill founded and conceptually incoherent as a compliance yardstick. The only
interpretation of Article VI consistent with its text and history, the author argues, is that it—as it
says—merely requires all states to pursue negotiations in good faith; specific disarmament steps
are not required. Claims that the 2000 NPT Review Conference imposed new legal obligations for
disarmament or altered the meaning of Article VI are found to be mistaken; although the
conference could theoretically have adopted interpretive criteria for understanding the meaning
of Article VI, it did not in fact do so. Applying his Article VI compliance standard to the case of U.S.
compliance, and comparing modern circumstances with those during the Cold War, the author
also describes what he says is an excellent U.S. record of Article VI compliance.
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In discussions of compliance with the Treaty on the Non-Proliferation of Nuclear Weapons
(NPT), it is often alleged or insinuated that the United States is in violation of its obligations
under NPT Article VI to undertake nuclear disarmament.' Such arguments are worth
addressing not only on their own merits, because confusion about a treaty’s obligations is
seldom a good idea, but especially because such claims seem increasingly to be employed
as excuses for why other states party to the NPT should not be expected to live up to what
are clearly the core provisions of the treaty: those pertaining to nonproliferation.
Confusion over Article VI, therefore, should be seen as a significant danger, for it can
undercut the integrity of the nuclear nonproliferation regime upon which the international
community places no small reliance in helping maintain peace and security. This article
aims to clarify the meaning of Article VI, dispel erroneous conclusions related to its
disarmament obligations, elucidate the record of U.S. compliance, and help lay the
foundation for a more productive international discussion of how nonproliferation and
disarmament issues can be addressed.
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THE PLAIN MEANING OF ARTICLE VI

One of the more persistent confusions regarding Article VI is the myth that the July 1996
advisory opinion of the International Court of Justice (ICJ), on the “Legality of the Threat or
Use of Nuclear Weapons,” shows that Article VI specifically requires each nuclear
weapons—possessing state party to disarm.? First of all, the ICJ advisory opinion does
not quite say this. The court’s opinion claimed that there “exists an obligation to pursue in
good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its
aspects under strict and effective international control.”® Second, one should remember
that ICJ advisory opinions are not binding on states: they are, to state the obvious, merely
advisory.

Third, the question of the meaning of Article VI was not actually before the court,
making that portion of its opinion, as Judge Stephen Schwebel observed, a mere
“dictum "* The ICJ had originally been asked by the World Health Assembly to render an
advisory opinion on the question: “Would the use of nuclear weapons by a State in war or
other armed conflict be a breach of its obligations under international law including the
WHO [World Health Organization] Constitution?”> But the court determined that because
the issue lay outside the WHO's scope, the question had been improperly asked.® The U.N.
General Assembly, however, had also requested that the ICJ render an advisory opinion on
essentially the same question: “Is the threat or use of nuclear weapons in any circumstance
permitted under international law?"”” The court accepted this second attempt to pose the
question. In neither case, however, was the meaning of Article VI something that the 1CJ
was formally asked to consider.

In the Anglo-American tradition, obiter dictum refers to a comment made in a legal
opinion on matters not actually raised in the case at hand. As comments on extraneous
matters, dicta generally are regarded as having minimal authority or value as precedent.
The IC)'s comments on Article VI are clearly such. Worse still, because the court was not
asked to give any advice on Article VI, its pronouncement on the subject may in fact have
been ultra vires—beyond its powers. After all, the ICJ is only authorized to give an
advisory opinion upon request from a properly authorized body.? The ICJ's statute also
requires that “questions upon which the advisory opinion of the Court is asked shall be
laid before the Court by means of a written request containing an exact statement of the
question upon which an opinion is required.”® Since no one had actually asked the ICJ to
interpret Article VI, its eagerness to pronounce upon the subject may have led it to exceed
its authority.

Moreover, a close analysis reveals that Article VI is in fact more subtle than the
mythology suggests, though one might not know it from reading the ICJ’'s comments. The
ICJ's opinion declared that Article VI does not impose merely an obligation of conduct—
to undertake what Article VI calls “negotiations in good faith on effective measures
relating to cessation of the nuclear arms race, upon nuclear disarmament, and on a treaty
on general and complete disarmament under strict and effective international control.”
Instead, the court suggested, Article VI also imposes “an obligation to achieve a precise
result —nuclear disarmament in all its aspects—by adopting a particular course of
conduct, namely, the pursuit of negotiations on the matter in good faith” (emphasis
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added).’ Article VI thus created, the court claimed, a “twofold obligation to pursue and to
conclude negotiations” (emphasis added)."” But there are grounds to question the court’s
comments in this regard, especially to the extent that one wishes to derive anything useful
from it as a guide to state behavior.

Making Sense of the Text

Setting aside the abovementioned procedural defects in the ICJ opinion, it is by no means
obvious that the court’s assertion of a “twofold obligation” under Article VI is either
correct or of any real use for compliance analysis purposes. This is worth exploring
because the meaning of Article VI deserves deeper thought than the ICJ gave to this
question, which was not raised, properly argued, or fully considered.

To Negotiate “and Conclude”?

To assess the meaning of Article VI, it is essential to begin with the text itself, which states:
“Each of the Parties to the Treaty undertakes to pursue negotiations in good faith on
effective measures relating to cessation of the nuclear arms race at an early date and to
nuclear disarmament, and on a treaty on general and complete disarmament under strict
and effective international control.”

On its face, therefore, the only inarguable requirement of Article VI is for all states
party to pursue negotiations in good faith toward three specified ends: (1) ending the
nuclear arms race at an early date; (2) achieving nuclear disarmament; and (3) achieving a
treaty on general and complete disarmament.

To begin with, it is not immediately obvious that the ICJ's “twofold” obligation
stands the test of logic. Certainly, the drafters of the NPT knew perfectly well how to state
legal requirements clearly. Articles | and Il of the NPT—its core nonproliferation
obligations—are quite unambiguous: nuclear weapon states “undertake not to” help
others acquire nuclear weapons, and non-weapon states “undertake not to” acquire them.
And Article Ill is quite clear that each non-nuclear weapon state “undertakes to accept”
nuclear safeguards and that specific procedures and safeguards “shall be” accepted and
followed. It is thus curious that if the drafters of the NPT really meant “shall pursue and
shall conclude negotiations,” they found it impossible to say so.

More broadly, the phrasing that is in Article VI actually cuts against the ICJ's
interpretation; the language about negotiations needing to be “pursueld] ...in good
faith” clearly leaves open the possibility that such negotiations might not take place, let
alone succeed. It would hardly have been difficult for the drafters (as a matter of grammar
and syntax, at least) to require the engagement in or conclusion of negotiations. But to
specify instead merely the pursuit of negotiation in good faith acknowledges the reality
that a party may honestly try, but fail—perhaps through no fault of its own, such as in the
event of a failure of good faith by other parties—to bring about a meaningful negotiation
or agreement. The ICJ's reading of Article VI would find its drafters, therefore, not only to
have been unable to find words to express their real intention, but also to have
(accidentally?) chosen language that suggests the contrary. To my eye, the only defensible
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reading is that Article VI, as it says, merely requires states to pursue negotiations in good
faith.

Reading the Treaty as a Whole

This reading of Article VI gains further strength when one remembers that Article VI is not
the only portion of the NPT that deals with disarmament. The treaty’s preamble also
discusses the issue, and it does so in terms that amplify the points made above about the
clear meaning of Article VI. In the sections of the preamble that explicitly discuss
disarmament, the states party to the NPT all

[dleclar[e] their intention to achieve at the earliest possible date the cessation of the
nuclear arms race and to undertake effective measures in the direction of nuclear
disarmament,

and that they

[dlesir[e] to further the easing of international tension and the strengthening of trust
between States in order to facilitate the cessation of the manufacture of nuclear
weapons, the liquidation of all their existing stockpiles, and the elimination from national
arsenals of nuclear weapons and the means of their delivery pursuant to a Treaty on
general and complete disarmament under strict and effective international control.'?

The focus in the first of these paragraphs upon the parties’ intention to move toward
disarmament—rather than upon some legal obligation or even any understanding that
such steps will inevitably occur—obviously fits better with Article VI's textual emphasis on
good faith pursuit than with the ICJ's claim that there exists an implicit obligation “to
conclude” disarmament agreements. But the second of these two preambular paragraphs
goes even further, making clear that steps toward nuclear disarmament—specifically,
ending the manufacture of nuclear weapons and eliminating nuclear weapons and
delivery systems—are envisioned as occurring pursuant (rather than prior) to a treaty on
general and complete disarmament. Significantly, because such measures are not
described as steps expected before such an overall disarmament agreement is reached,
this language undercuts the idea that nuclear weapon states’ failure to agree on total
nuclear disarmament in advance of such a general treaty constitutes noncompliance.'?

Moreover, this second paragraph also seems to envision significant steps toward
“the easing of international tension and the strengthening of trust between States” as
prerequisites for achieving any of the disarmament goals discussed in the NPT. Easing
tensions is described as desirable “in order to facilitate” disarmament, not the other way
around. (Nor is there any suggestion that these are independent variables.) This
sequencing is important in clarifying that the disarmament burden falls not only on the
nuclear weapon states, but also on the international community, which the preamble
envisions as having a responsibility to help create the conditions that would make nuclear
disarmament—and indeed, general disarmament—possible.

Finally, by noting that “the elimination from national arsenals of nuclear weapons” is
expected pursuant to a general disarmament treaty, the preamble also undercuts any
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suggestion that the treaty requires nuclear weapon states to bring their stockpiles to zero
before the final achievement of general disarmament. And Article VI in no way contradicts
this, for its phrasing only speaks of “an early date” when referring to the end of the nuclear
arms race. (Nuclear disarmament and general disarmament are both indicated as goals in
Article VI, but without specifying any timing.) Of course, nothing in the NPT prohibits
nuclear elimination prior to general disarmament, and many states party would doubtless
welcome such a step. (The United States is one of them: U.S. officials, for instance, have
declared that “it might even be said that no country would be happier than the United
States were it possible ... to make nuclear weapons—and indeed all WMD [weapons of
mass destruction] —permanently vanish from the world tomorrow morning.”)'* But
nothing makes this mandatory.

The Negotiating History of Article VI

It is also worth exploring the negotiating history of this portion of the treaty, for it
underlines these points and further refutes the ICJ's reading.

Early Discussions of Disarmament. The nuclear weapon states, before and after
agreement on the NPT text, stated repeatedly that their ultimate objective was nuclear
disarmament—and also the “general and complete disarmament” described in Article
VI.'> As described in 1968 by William Foster, head of the U.S. Arms Control and
Disarmament Agency (ACDA), the United States saw the NPT as only an intermediate
objective. As Foster put it, the treaty was “not an end in itself and it is generally recognized
that further progress is necessary in controlling and limiting armaments. Indeed, the treaty
obligates us to pursue negotiations on other disarmament measures.”'®

As U.S. diplomats explained in 1962, the United States supported general and
complete disarmament as the only way to achieve the final elimination of nuclear
weapons, reasoning that no nuclear weapon state would give up its nuclear deterrent
without having confidence in potential aggressors’ disarmament.'”

No “Linkage” of Disarmament and Nonproliferation. But holding disarmament as
the ultimate goal did not mean that either the United States or the Soviet Union
supported a nonproliferation treaty that entailed specific disarmament obligations—
though some non-aligned nations, including Nigeria and India, proposed such linkage
in the early 1960s.'® U.S. and Soviet negotiators insisted that it was best not formally to
link disarmament and nonproliferation measures, for fear that such a connection would
jeopardize chances of achieving either objective.'® In 1965, at the UN Eighteen-Nation
Disarmament Committee (ENDC), India, Sweden, and others urged that nonproliferation
be linked to nuclear disarmament measures.

The ENDC passed a resolution calling for general and complete disarmament and for
a nonproliferation treaty “giving close attention to the various suggestions that the
agreement could be facilitated by adopting a programme of certain related measures.”*°
The United States supported this resolution, but on the basis of its explicit understanding
that reference to such related measures did not imply a package deal. The Soviet
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ambassador also said that the ENDC should not make nonproliferation “dependent on the
solution of a whole series of other complex problems”—a message that the Soviets
repeated in the UN First Committee in 1965, pointing out that such linkage would
complicate negotiations.?' Accordingly, most UN members agreed to give special priority
to nonproliferation.?? Rather than require actual disarmament steps in the draft treaty, the
United States suggested that it include provisions for review after a certain period of time,
which would give states party the chance to act on any “wide concern” they might have
that the treaty “should be accompanied by progress to halt and reduce rising nuclear
stocks.”>

Some countries, such as India and the then-United Arab Republic (UAR), still pushed
for a tight linkage between nonproliferation and disarmament, including reductions of
existing nuclear weapons stocks, but this effort failed.>* Even the rest of the eight “non-
aligned” members of the ENDC (the so-called Non-Aligned Eight) did not support their
position.”> Consequently, when in September 1965 the Non-Aligned Eight issued a joint
memorandum calling for a nonproliferation treaty as a step toward the ultimate goal of
general and complete disarmament, the memorandum omitted any call for making
specific disarmament steps a treaty requirement. Instead, the joint memo said only that a
nonproliferation treaty should be “coupled with or followed by tangible steps to halt the
nuclear arms race and to limit, reduce and eliminate the stocks of nuclear weapons and
means of their delivery” (emphasis added).?® The Eight submitted a draft resolution to the
UN First Committee in 1965 that said that a nonproliferation treaty should be merely “a
step towards the achievement of general and complete disarmament and, more
particularly, nuclear disarmament” (emphasis added).?’

Reflecting the clear understanding that the draft treaty would not require specific
disarmament steps, India’s Ambassador V.C. Trivedi declared in 1965 that the Non-Aligned
Eight believed that a nonproliferation treaty should be accompanied by measures to stop
the nuclear arms race. He clarified, however, that they were not asking for disarmament as
part of the treaty. Rather, he explained, the Eight were merely of the view that “certain
measures, integral and organic to the spread of nuclear weapons, must be taken.”?® As a
result, although both the UAR and Burma called for a treaty article to require certain
disarmament steps, this effort went nowhere.*

Finalizing Article VI. Canada (and other states) advocated in 1967 what in effect
became the compromise solution. Pursuant to this approach, rather than requiring
anything concrete, the draft treaty would reflect the intention of the nuclear weapon
states to move toward nuclear disarmament. Canada suggested that the treaty express “a
clear and compelling declaration of intent to embark on the process of nuclear arms
control.”*® Apparently inspired by this initiative, the new draft treaty introduced by the
United States and Soviet Union in 1967 had a preamble declaring the parties’ intent to end
the nuclear arms race and facilitate nuclear disarmament pursuant to a treaty on general
and complete disarmament under international control.*’

Most non-nuclear ENDC members still wanted more than this, leading Mexico to
propose an article pursuant to which the parties would “pursue negotiations in good
faith” toward a number of specific objectives.>> Mexico’s phrasing about “negotiations in
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good faith,” shorn of its references to specific disarmament objectives but wedded to the
British- and Canadian-inspired focus upon general disarmament objectives as reflected in
the preamble, constituted the genesis of today’s Article VI.>3

A revised draft nonproliferation treaty submitted in January 1968 by the United
States and Soviet Union, in their capacities as ENDC co-chairs, included a new
disarmament article—Article VI—that spoke to good faith negotiations on disarmament,
stopping the nuclear arms race, and a treaty on general and complete disarmament.®*
Amid Soviet and U.S. warnings that insistence on formal linkage to disarmament measures
could jeopardize agreement on the treaty, no further progress was made by ENDC
members that wanted Article VI to require concrete steps.>® Article VI took its final form
after a slight textual modification, and the current phrasing of the article was agreed and
added to the draft treaty on March 11, 1968.%°

The negotiating record could hardly be clearer, therefore, that specific disarmament
steps are not required by Article VI. As noted by U.S. negotiator Gerard Smith, Article VI
“does not require us to achieve any disarmament agreement, since it is obviously
impossible to predict the exact nature and results of such negotiations” (emphasis
added).>”

The Breadth of Article VI

But let us temporarily set aside the specific issue of nuclear disarmament and remind
ourselves of how broad Article VI really is. It requires all states party to pursue good faith
negotiations on ending the nuclear arms race at an early date, nuclear disarmament, and a
treaty on general and complete disarmament. This breadth has potentially interesting
implications for compliance analysis.

To wit, it stands to reason that, if the United States is in noncompliance with its
Article VI obligations, as some commentators allege, many other states party must also be
noncompliant. While all states party to the NPT are obliged to pursue good faith
negotiations toward the three goals, it is simultaneously the case that some governments
(perhaps indeed most of them) are not involved in any such efforts. Through the prism of
Article VI read as a whole, therefore, the problem of noncompliance might seem endemic
if the same standard were applied to other countries as is applied to the United States.
Indeed, if anything, far more progress has been made by the United States (and Russia) on
the specifically nuclear aspects of Article VI than its critics have made on the other aspects.

All other things being equal, of course, there would presumably be little utility in
insisting that non-nuclear weapon states undertake negotiations with each other on
ending the nuclear arms race and achieving nuclear disarmament. (If they are not engaged
in a nuclear arms race and have no such weapons to give up, what would be the point?)
Nevertheless, at the very least, one should perhaps censure the entire international
community, on Article VI grounds, for its inadequate efforts to pursue good faith
negotiations aimed at achieving “a treaty on general and complete disarmament
under strict and effective international control.” (Alternatively, one could understand
Article VI—particularly in light of its negotiating history—as more an aspirational
provision than one with which strict compliance was expected.)
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But we should not leave the issue of specifically nuclear “arms race” and
“disarmament” obligations so quickly, for even non-nuclear states party may in fact
have a duty under Article VI to pursue negotiations on “effective measures” to end nuclear
arms races and to achieve disarmament—even though they own no such weapons. One
of the most significant threats to international peace and security today comes precisely
from the emergence—or potential emergence—of new nuclear arms races. In recent
times, for instance, the world has witnessed provocative North Korean actions including a
nuclear weapon test and ballistic missile launches designed to intimidate its neighbors.
Meanwhile, Iran has been pursuing uranium enrichment and ballistic missile delivery
capabilities as fast as it can, while its president seems to nurse apocalyptic religious
sympathies and fulminates about wiping Israel “off the map.”

It would be hard to imagine clearer cases of NPT noncompliance: North Korea
continued its weapons program and presumably built its first nuclear weapon while still an
NPT state party, and Iran remains an NPT party, despite its Article Ill and International
Atomic Energy Agency (IAEA) safeguards violations and its clandestine weapons program
(an Article Il violation). In both cases, these reckless, lawless programs threaten to ignite or
entrench regional nuclear arms races that will surely have the gravest potential
consequences for international peace and security. (A more advanced nuclear arms race
between two non-NPT members in South Asia technically presents no NPT compliance
problems—neither India nor Pakistan ever signed the NPT. Still, it constitutes a great
challenge to regional stability and is a potential source of catastrophic conflagration.)

From this perspective, one can thus discern a conceptual link between Articles | and
Il of the NPT, its core nonproliferation commitments, and Article VI. A duty to pursue
negotiations in good faith on effective measures to end the nuclear arms race entails a
duty to help stop new arms races from beginning—and this entails prompt and vigorous
attention to fighting nuclear proliferation. (Moreover, in a problem clearly foreseen by
Canada that is hinted at in the treaty preamble, if non-nuclear weapon states party to the
NPT are unwilling to try to stop nuclear proliferation and prevent new nuclear arms races,
how much can they complain that the five nuclear weapon states recognized under the
NPT's Article IX are not more willing to abandon the weapons so many others seem hell-
bent on acquiring?)®® Rather than treating any lack of disarmament progress as an excuse
to avoid responsibility for enforcing Articles I, Il, and I, NPT parties with a deep, clear-eyed
concern for the integrity of Article VI should instead treat nonproliferation enforcement
with special seriousness.

What Article VI Is ... And Isn’t

The negotiating history makes quite clear that the plain language of Article VI is no
accident and that its meaning is precise: all states party are required to pursue good faith
negotiations toward the article’s stated goals, but they are not legally required—and
could not reasonably be legally required—to conclude such negotiations. Arguments that
Article VI should require concrete disarmament steps of the nuclear weapon states, and
efforts to enumerate specific mandatory steps, were rejected.
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As noted, the provisions of Article VI were written to identify disarmament as the
ultimate goal, but the treaty drafters clearly recognized—in some cases no doubt
reluctantly—that how and when this goal was to be achieved could not be specified in
the NPT itself. Several delegations that opposed specific disarmament requirements noted
that recourse was to be found not in any part of Article VI, but rather in the treaty’s
provision for periodic Review Conferences, at which dissatisfaction with disarmament
progress could be raised.>

The interpretation of Article VI offered in this paper is therefore the most obvious
one as a matter of grammar and syntax. It leads to fewer contradictions, incoherencies,
and ambiguities than other interpretations, and it is the most consistent with the NPT's
negotiating history. This reading may not satisfy those for whom Article VI compliance
assessment is no more than a political reflex, but it ought to satisfy serious lawyers.
Alternative readings of Article VI (including, it would seem, that offered by the ICJ) that
would claim obligations of specific performance with respect to disarmament therefore
amount to little more than historical revisionism, attempting to impute to Article VI what
its language does not contain and what its drafters did not intend.*® Such alternative
readings, therefore, should thus be seen as the mere political exhortations, or simply the
misunderstandings, that they are. Our examination of the treaty’s negotiating history,
therefore, returns us to the compliance analysis touchstone of good faith effort to
negotiate disarmament—reinforcing the deceptively simple formula advanced earlier that
making this effort toward negotiating disarmament constitutes Article VI compliance and
that its lack constitutes noncompliance. In light of the history of Article VI's development,
it really could be no other way.

JUDGING COMPLIANCE WITH ARTICLE VI

The lllogic of the IC)’s Reading

The emphasis in Article VI upon “pursuing” negotiations also suggests a real problem in
applying the ICJ's interpretation of that article to compliance assessments of individual
states party to the NPT. Negotiation, after all, is something that involves attempts to reach
agreed-upon understandings and some sort of exchange of value between two or more
parties. The ultimate success of negotiations in achieving an agreement thus, by definition,
does not depend solely upon the good faith of any single party. (In this respect, as the
saying goes, it takes at least two to tango.) Accordingly, even if one might arguably find
NPT states party somehow collectively in violation of their Article VI obligations on
account of a failure to make (more) progress toward disarmament, it is far from clear that
one could logically describe any particular state party as being noncompliant with Article
VI by sole virtue of a failure—as the ICJ claimed Article VI requires—"“to conclude”
disarmament by means of good faith negotiations. Mere failure to conclude a negotiation
is not something for which fault can necessarily be given to one specific party.

After all, if one party has pursued negotiations in good faith, but one (or more) of its
negotiating partners has either refused negotiations or not pursued them in good faith,
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there might well be no agreement. Yet how can one judge the good faith partner as
noncompliant with Article VI? Unless the ICJ meant Article VI to require a state party to
agree to any dubious arms control proposal that came along, or to reach a deal with
negotiating partners who display bad faith—or, even more bizarrely, to require a state
party to reach deals even if others to refuse to negotiate at all—the ICJ’s dictum about a
supposed Article VI obligation to “conclude” negotiations is thus fundamentally
incoherent as applied to individual compliance cases. (Moreover, would not the NPT be
asking foolishness of any single state party to make its Article VI compliance contingent
upon disarming, even if its rivals were not?)

Again, therefore, the better reading is not that of the ICJ. Instead, it stands to
reason that if good faith efforts to move toward the ends described in Article VI have
been pursued, a mere failure to disarm or to conclude negotiations on disarmament
cannot in itself constitute Article VI noncompliance. Nor, because meaningful negotia-
tions require the existence of serious negotiating partners—which is beyond the power
of any single state always to ensure—can one necessarily find any single state party in
noncompliance solely on the basis even of a complete lack of negotiations. That is the
subtlety behind the seemingly simple language of Article VI: as the drafters put it quite
clearly, Article VI requires that each state party “pursue”—not necessarily that they
“conclude” or even “engage in”"—good faith negotiations toward the goals of Article VI.
This language is no accident.*'

The Paradox of Negotiating versus Achieving

What, then, is an NPT party required to do to comply with Article VI? Professional arms
control negotiators or international lawyers who make a living by negotiating treaties
might perhaps wish to require that all disarmament steps take the form of formally
negotiated, legally binding instruments. However, Article VI also refers to “effective
measures” on ending the nuclear arms race and on nuclear disarmament; only the clause
on “general and complete disarmament” refers to a “treaty.” Certainly, it would seem
perverse to deny Article VI compliance to states party that achieved nuclear disarmament
by non-legally binding means, or by non-negotiated means—including unilateral
reductions—even if negotiations were not pursued in connection therewith.

The Article VI test of good faith pursuit of negotiations exists plainly enough in the
treaty’s text that it would seem semantically inescapable that negotiations must actually
be sought to some degree, and sought in good faith. But the reasonable observer should
bear in mind that there would be quite a difference between seeking negotiations in good
faith but remaining in a spiraling arms race (which would represent compliance) and
ending such a race without pursuing negotiations (which, technically, might not). In the
real world, the latter is surely preferable. Perhaps the most reasonable thing that could be
said about such a contrast, from a compliance perspective, is that achieving a non-
negotiated end to an arms race would simply remove that issue from the Article VI
agenda, thus taking it off the table and obviating any Article VI-driven need to “pursue”
negotiations toward that end.
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Compliance and Intent

It is clear, however, that the only sensible reading of Article VI in compliance analysis must
dismiss the ICJ’s ill-considered dictum about “concluding” negotiations and retain as its
touchstone only the element of good faith effort in pursuit of disarmament negotiations. If
there is good faith effort toward negotiations, then there is compliance; if there is not,
then there is noncompliance.

But this simple formula is really not that simple. Indeed, it conceals an enormous
factual complexity that emerges as one undertakes compliance analysis of actual state
behavior in a complex world. Coherent compliance analysis under Article VI requires that
the analyst plunge into the necessarily subjective task of judging countries’ seriousness
about negotiations on the three elements of Article VI: cessation of the nuclear arms race;
nuclear disarmament; and a treaty on general and complete disarmament. Most
assessments will presumably turn upon detailed and case-specific factual analyses, and
even the most astute of observers may not always agree on the meaning or significance of
available information. Many instances—particularly where bad faith is alleged—will
presumably also involve circumstantial evidence and require the interpretation of
incomplete data in a contested political environment. (And data are likely to be
incomplete; violators do not wish to be caught, and cheating accompanied by
sophisticated denial and deception efforts must always be considered. In the Article VI
context, for instance, what country would own up to negotiating in bad faith?) As in so
much compliance analysis—including questions of nuclear weapons’ purpose under
Article 1l—Article VI analysts must be prepared to draw inferences as a reasonable
observer.*?

As a result, it may not be possible to provide a comprehensive list of compliance (or
noncompliance) indicia. A country might show itself to be satisfying the requirement to
“pursue negotiations in good faith on effective measures” in innumerable ways: unilateral
measures that might catalyze reciprocity or a greater willingness to engage in negotiations
among negotiating partners; bilateral or multilateral measures; steps to ease the
international tensions that produce arms races and make it hard to reduce nuclear
arsenals, and so forth. All such efforts should redound to the compliance credit of those
NPT parties that pursue them. Conversely, there are doubtless many ways in which a
country might demonstrate its failure to pursue these goals—or demonstrate its bad faith
in their ostensible pursuit—and such actions should be held against their practitioners.
Reasonable observers should avoid fetishism about compliance criteria and simply assess
cases on the basis of the best information available.

The ““13 Steps”

Speaking of disarmament compliance fetishism, it is worth pausing here to discuss the “13
Steps” toward nuclear disarmament described in the Final Document of the 2000 NPT
Review Conference, for they are often advanced as the definitive criteria by which Article
VI compliance assessments should be made.** At least one observer, for instance, has
described the 13 Steps as “the common interpretation of the NPT community of how
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Article VI is meant to be fulfilled,” and has taken the nuclear weapon states to task for
what he said was their “pathetic under-achievement” in following these steps.** Such
arguments, which appear to have become something of an article of faith in the non-
aligned and arms control—related nongovernmental organization (NGO) communities,
deserve closer scrutiny.

In the first 14 paragraphs of the section of the 2000 Review Conference Final
Document discussing Article VI of the NPT, the conference expressed a variety of general
views about disarmament-related issues.*® In the 15th paragraph, however, the conference
declared that it “agrees on the following practical steps for the systematic and progressive
efforts to implement Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons”
and set forth a list of 13 such steps. These steps are the criteria by which some have
asserted that Article VI compliance analysis must be undertaken.

To be sure, there would seem to be nothing wrong with using a country’s efforts
toward implementing the 13 Steps as evidence of its good faith pursuit of Article VI
objectives—and thus as information supporting a conclusion of compliance. The
difficulty, however, comes with attempts to assert the obverse: that a country’s lack of
commitment to all of these steps indicates noncompliance. This latter assertion is false.

The 13 Steps constitute a consensus of the governments represented at the 2000
Review Conference upon what they felt would be “practical steps” to “implement” Article
VI. It would be absurd, however, to suggest that the steps constituted a legally binding
obligation, a sort of post hoc gloss on or amendment to Article VI. Nothing in them
purports to be a “subsequent agreement” within the meaning of Article 31(3) of the
Vienna Convention on the Law of Treaties of the sort that might serve to shape the
interpretation of legally binding provisions of the NPT, and nothing in the aspirational
language of the 13 Steps—which were, moreover, contained in what claimed to be
merely a “report”—suggests any intent to make them legally binding or change
the meaning of Article VI.*® (There is perhaps no reason that the 2000 Review Conference
could not have agreed upon certain interpretive criteria for Article VI, but it did not do
s0.)

Moreover, the 13 Steps by their own terms in no way claim to be an exclusive list of
the ways in which states party can satisfy their Article VI obligations. As described above,
the conference merely set forth its view of “practical steps for the systematic and
progressive efforts to implement Article VI.” Pursuing fulfillment of the 13 Steps might
indeed be a way to demonstrate good faith efforts toward disarmament and thereby
ensure good credentials as a compliant state party. And, more generally, states should be
making an effort to achieve the “easing of international tension and the strengthening of
trust between States” in order to facilitate disarmament efforts. There is, however, no
suggestion that these particular steps are the only way that compliance can be
demonstrated. The NPT states party agreed, at the time, that those particular steps
were good policy, but they certainly did not agree that Article VI required them.

Indeed, it is not clear that all these steps would actually make sense as definitive
compliance criteria for individual states party, even had they formally been declared as
such. Some steps—for example, implementing START II, maintaining a nuclear explosive
test moratorium, and putting excess military fissile material under IAEA safeguards—do
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not apply to most NPT states party at all, of course. Moreover, few of the 13 Steps are
phrased in a way that would be particularly useful as concrete guides to Article VI
compliance assessment. (What, for instance, does it mean to place fissile material under
IAEA controls “as soon as practicable”?)

Structurally, contextually, and grammatically, therefore, the 13 Steps amount to no
more than any other political declaration by a convocation of national representatives:
their statement of belief, at that time, regarding what would be best.*” There is nothing
wrong with such statements, of course, and they can no doubt contribute to international
peace and security. (To the extent that they are good policy, they should be followed.) But
one should not confuse such exhortations with legal obligations or mistake them for
definitive treaty interpretive criteria.

A talismanic obsession with the steps as the sine qua non of Article VI compliance
would do a disservice to serious compliance assessment. Indeed, it might even be said that
such a reification of the “practical steps” suggested in the 2000 Final Document would
break faith with Article VI, for it would surely be churlish to disqualify a country from
compliance were it actually to advance the goals of Article VI by methods not
contemplated (or agreed upon by consensus) at the 2000 Review Conference. Good faith
pursuit of Article VI goals might perhaps take many forms, and fixation upon the 13 Steps
should not prevent analysis of whatever facts are at hand.

WEAPON STATES AND DISARMAMENT: THE U.S. CASE

With this in mind, let us turn again to the issue of assessing compliance with Article VI by
the first nuclear weapon state, as this is the locus of perhaps the most confusion of any
disarmament-related matter. It is often confidently asserted in certain non-aligned and
NGO circles that the United States has failed to live up to its disarmament obligations
under Article VI—with certain observers arguing that the United States “ignores the
commitment to reduce the military role of nuclear weapons” and has “adopted an
irrational policy of elevating the role of nuclear weapons in its overall military strategy.”*®
Such allegations are serious, and should bear special scrutiny—though they do not stand
up to it well.

To what extent can it be shown that the United States has failed with respect to
Article VI? Notwithstanding the fact that the NPT does not require any specific
disarmament measures or indeed require more than the pursuit of negotiations in good
faith, what progress nonetheless has been made in stopping the superpowers’ nuclear
arms race—as Article VI urges be done “at an early date”—and reducing nuclear
armament levels? The answer is that the United States has made enormous progress, so
much so that had someone predicted two decades ago that things would stand where
they do today, that person might perhaps have been thought mad. It is this progress that
should be borne in mind by any observer who is really serious about drawing conclusions
about U.S. intentions under Article VI.
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Putting Things in Context: U.S. Cold War Nuclear Planning

Before discussing steps the United States has taken to end the nuclear arms race and
reduce its nuclear arsenal, however, it is worth recalling just how frightening and
dangerous the Cold War nuclear arms race was. It is one thing to recite, as U.S. diplomats
do constantly, the litany of weapons reduced, delivery systems eliminated, and
infrastructure destroyed since the end of the Cold War. Yet it is only by remembering
the enormity of the horrifying specter of the superpowers’ nuclear war capabilities and
war planning that one can fully appreciate the extraordinary steps toward disarmament
that have been undertaken in recent years. The following brief summary of Cold War
nuclear war planning will serve as a reminder of what it has been possible to leave behind
through good faith U.S. (and Russian) efforts.

Very little is publicly known of Soviet war planning during the Cold War, but thanks
to the openness of American archives under the Freedom of Information Act (FOIA), a
great deal has become known about U.S. strategic planning during much of the decades-
long confrontation between democratic capitalism and totalitarian Communism.*® A
review of some of the academic work that has been done studying this subject is sobering
indeed.®

The United States had an atomic target list as early as 1947 and began explicit
contingency planning for atomic warfare with the Soviet Union in 1948 during the
worsening Berlin crisis. At first, the number of U.S. nuclear weapons was quite limited, with
only two weapons in the stockpile at the end of 1945. By July 1948, there were 50—but
none of these weapons were actually assembled.>’

That situation rapidly changed after the Soviet Union conducted its first test in
August 1949, prompting the United States to expand uranium and plutonium production
and look into thermonuclear weapons (the “hydrogen bomb”), tactical nuclear weapons,
and tritium-"boosted” atomic devices.>® The arms race was on, with both target lists and
weapon numbers expanding rapidly. From a few dozen targets in 1948, the U.S. target list
grew to more than 2,500 in 1960.>*

By January 1953, efforts were under way to build eight new plutonium production
reactors and two gaseous diffusion uranium enrichment plants. Accordingly, the U.S.
stockpile reportedly soon grew from around 1,000 weapons in the summer of 1953 to
more than 23,000 in 1961.>* The U.S. arsenal is believed to have peaked at 32,500 weapons
in 1967, while the Soviet arsenal peaked at 36,300 in 1980, by which point the U.S. stocks
had been reduced to “only” 24,300.>°

In 1948, it was estimated that a month-long U.S. bomber campaign against 70 Soviet
cities with 133 atomic bombs would reduce Soviet industrial capacity by 30—40 percent
and kill 2.7 million people.®® Even as early as 1955, a Pentagon study estimated that the
then-current U.S. war plan for an atomic offensive would, as one academic later
summarized it, “destroy all Soviet atomic production capability, obliterate 118 out of
134 major cities, cause 60 million deaths, and ‘virtually eliminate the Soviet bloc industrial
capabilities, and preclude any significant recuperation for at least one year.”” (Chillingly,
it is worth remembering that at the time this particular war plan was drawn up, the
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number of weapons in the U.S. arsenal was years, and thousands of warheads, short of its
eventual Cold War peak.)*®

The bureaucratic machinery of global nuclear war planning became enormous,
creating what one academic described as “an American Schlieffen Plan” of terrifying
proportions, rigidity, and automaticity.>® In the first Single Integrated Operational Plan
(SIOP) in 1960, for example, the Pentagon selected 2,600 separate installations in Warsaw
Pact countries and China for attack, which translated into more than 1,000 “Designated
Ground Zeros” (DGZs) for attack by nuclear weapons—including 151 urban-industrial
targets. Even on short notice, it was envisioned that an “alert force” of 880 bombers and
missiles would attack some 650 DGZs with more than 1,400 weapons and a total yield of
2,100 megatons.®® With sufficient warning, the SIOP called for launching essentially the
entire U.S. nuclear force, carrying 3,500 weapons with a yield of more than 7,800
megatons.®’ These numbers almost beggar belief: 7,800 megatons is the equivalent of 7.8
billion tons of TNT, or a staggering 520,000 times the explosive power of the atomic bomb
that instantly obliterated Hiroshima in August 1945. Full execution of the 1961 nuclear war
plan was estimated as likely to kill 285 million people in the Soviet Union and China.®?
Quite understandably, when briefed on this plan for the first time in November 1965,
President Dwight D. Eisenhower told his naval aide that the briefing had “frighten[ed] the
devil out of me."®?

Thankfully, U.S. nuclear war planning did not remain so draconian throughout the
Cold War.** It is against this terrifying background, however, that we can really see what
progress has been made—and how absurd it would be to suggest today that the United
States has failed in its obligation to pursue in good faith an end to the arms race and to
move toward disarmament.

Disarmament Progress in Recent Years
Six Decades of Arms Control and Disarmament Negotiations

The United States has sought to limit destructive nuclear arms race dynamics from its very
first years of nuclear weapons possession, and these efforts in no way ceased upon its
signing of the NPT in 1968.%° Indeed, the very next year, the United States and Soviet
Union began negotiating in the first Strategic Arms Limitation Talks (SALT), the first of six
such negotiations with the Soviet Union and later Russia. By 1972, these discussions had
produced the Anti-Ballistic Missile (ABM) Treaty and the SALT “Interim Agreement,” which
capped U.S. and Soviet intercontinental ballistic missile (ICBM) forces. (The ABM Treaty
terminated pursuant to its own provisions upon the 2001 U.S. withdrawal from it.°¢ The
fact that it was by then possible to move at all beyond Cold War “balance of terror”
strategies and into a U.S.-Russian relationship that no longer required such measures is
testimony to the superpowers’ success in ending the nuclear arms race—a key Article VI
objective.) A second round of talks on SALT began in 1972, leading to a treaty signed in
1979. Ratification of SALT Il foundered upon the Soviet invasion of Afghanistan, but until
1986, both sides pledged to adhere to its limits anyway.
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President Ronald Reagan called for and began a new round of talks with the Soviets,
this time consisting not of “limitations” but actual “reductions.” These talks culminated in
the signing of the Intermediate-Range Nuclear Forces (INF) Treaty in 1987, which
eliminated an entire class of ground-launched ballistic and cruise missiles.®” In 1991,
President George H.W. Bush signed the first Strategic Arms Reduction Treaty (START I), and
the United States and Soviet Union agreed to notably reduce deployed strategic arsenals
and subject these limits to a bilateral verification regime.

In 1991, the United States also announced that it would unilaterally eliminate its
nuclear artillery shells and short-range nuclear ballistic missile warheads, and that it would
remove all nonstrategic nuclear warheads from surface ships, attack submarines, and land-
based naval aircraft. The purpose, as explained by Bush, was to permit Russia to do
likewise—each power unilaterally reducing the threat it posed to the other as a
demonstration of good faith and commitment to peace.®® Soviet Premier Mikhail
Gorbachev announced similar reductions; these collective unilateral reductions became
known as the Presidential Nuclear Initiatives (PNIs).®

A second round of START talks began in 1992, resulting in a treaty signed in 1993
between President Bush and Russian President Boris Yeltsin. Under START I, the
superpowers’ deployed strategic arsenals were to be reduced further, with additional
destruction of nuclear delivery vehicles. (The U.S. Senate gave advice and consent to
ratification of START Il, but it has not entered into force due to objections made by the
Russian Duma. Accordingly, negotiations on a third START, the framework for which was
established in 1997, never began.) The most recent treaty between the nuclear
superpowers, and the first actually to address warhead numbers directly, was signed in
2002 between Presidents George W. Bush and Vladimir Putin and entered into force on
June 1, 2003. Under this agreement, the Strategic Offensive Reductions Treaty (SORT),
known generally as the Moscow Treaty, both countries will reduce their strategic arsenals
to between 1,700 and 2,200 operational warheads each by the year 2012.

It is also worth remembering that the Comprehensive Nuclear-Test-Ban Treaty
(CTBT) was negotiated beginning in 1993 and opened for signature in 1996. To be sure,
there is virtually no chance that this treaty will ever come into force because one of its
requirements—that every one of 44 specified countries ratify the agreement—is unlikely
to be met. Nevertheless, to the extent that Article VI of the NPT calls for disarmament-
related negotiations, the CTBT is presumably not irrelevant to the U.S. compliance record.
(Nor, it should be added, was the Senate’s defeat of CTBT ratification in 1999 the only
thing that has prevented the treaty from coming into force.”® Eight other of the required
44 countries have declined to sign and/or ratify the treaty, and since these include North
Korea, India, Iran, Israel, Pakistan, and China, no reasonable observer expects to see a CTBT
any time soon.) As far as the U.S. record is concerned, moreover, Washington continues to
observe a moratorium on nuclear testing that it imposed in 1992, well before the CTBT's
negotiation.

Nor has the United States stopped trying to negotiate disarmament-related treaties.
In May 2006, the United States introduced a draft Fissile Material Cutoff Treaty (FMCT) at
the UN Conference on Disarmament (CD) in Geneva, becoming the first country to do so
and thereby both providing a concrete goal for the CD and giving that organization the
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opportunity to pull itself out of years of stalemate and inactivity. (The United States does
not support the original negotiating mandate for such a treaty, which required it to be
“internationally and effectively verifiable,” an objective U.S. officials view as unachievable,
but Washington has voiced strong support for moving promptly to FMCT negotiations at
the CD.)”"

All of this must be borne in mind when attempting to assess whether the United
States has been “pursuling] negotiations in good faith” on effective measures relating to
ending the arms race “at an early date,” nuclear disarmament, and general and complete
disarmament.

Negotiated and Unilateral Nuclear Arms Reductions

The U.S. record has not been limited to merely pursuing good faith negotiations. Through
both negotiated and unilateral moves, the United States has amassed a record of concrete
results. U.S. officials have produced a raft of materials documenting their successes in
various respects, though space precludes a detailed account here.”? Nevertheless, it bears
mentioning that the United States has dismantled more than 13,000 nuclear weapons
since 1988 and continues to do so in order to meet its Moscow Treaty target of 1,700—
2,200 operationally deployed strategic nuclear warheads in 2012.”% By then, the United
States will have removed about 80 percent of the strategic nuclear warheads it possessed
in 1991. More than 1,000 strategic missiles and 450 ICBM silos have also been eliminated,
including the last MX “Peacekeeper” missile in September 2005. Pursuant to the U.S. PNIs,
some 3,000 nonstrategic nuclear weapons have been dismantled; the last U.S. nuclear
artillery shell was dismantled in 2003. The Bush administration announced recently that it
will also eliminate some 400 advanced cruise missiles currently deployed with its B-52
fleet.*

Moreover, the United States has not enriched uranium for nuclear explosive
purposes since 1964, has not produced plutonium for such uses since 1988, and has
observed a moratorium on nuclear testing since 1992. The United States is also reducing
its own weapons-related stockpile of fissile materials. (As U.S. weapons are removed from
operationally deployed status, many—albeit a still-classified number—are being dis-
mantled. In November 2005, for instance, the United States announced it would remove
an additional 200 metric tons of highly enriched uranium [HEU] from its nuclear weapons
programs. According to IAEA figures, this will amount to removing the equivalent of 8,000
nuclear warheads.)”> Although the U.S. nuclear weapons infrastructure has shrunk
markedly since its peak, the Department of Energy plans to reduce it further as part of
the recently announced Complex 2030 program.”® The United States has also spent
billions to help Russia shut down its last plutonium production reactors, upgrade security
at and shrink the size of its nuclear weapons complex, and provide funding for more than
60,000 former Soviet nuclear weapons scientists now involved in peaceful commercial
work. Moreover, the United States has agreed to purchase 500 metric tons of HEU from
Russia’s military stocks to be down-blended into low-enriched uranium and sold for
commercial use in the United States. Some 250 metric tons of this total has already been
down-blended, with the effect that some 10 percent of the electricity consumed in the
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United States comes from former Soviet weapons material. The United States is also
cooperating with Russia on a joint program to turn 68 metric tons of plutonium (half of
it from Russia) into mixed-oxide reactor fuel. Based upon IAEA figures, these various
U.S.-Russian initiatives should account for enough material to make 24,500 nuclear
weapons.

Even were such progress to stop tomorrow (which it will not) this is a remarkable
record. Already before the 2002 Moscow Treaty, U.S.-Soviet and -Russian arms control
agreements had reduced the superpowers’ strategic offensive force levels to the
equivalent of U.S. levels in the mid-1950s and Soviet levels in the mid-1960s.”” The
Moscow Treaty, which will limit U.S. and Russian operational strategic nuclear warheads to
1,700-2,200 for each side, will amplify this contrast. Superpower negotiations and the end
of the Cold War have moved disarmament so far that the clock has now been turned back,
in effect, to a point years before the signing of the NPT. Whether or not all of these steps
were required by Article VI, it is inarguable that enormous steps have been taken to end
the nuclear arms race between the superpowers and to vastly reduce their nuclear
arsenals—a clear demonstration of U.S. good faith in these regards.

(Some critics of the United States have suggested that the post—Cold War nuclear
reductions are not really “disarmament” because they simply represent adaptations to
changed circumstances. Such an argument does not bear serious scrutiny. There is
nothing in the NPT to support such an interpretation, and in fact these criticisms
demonstrate ignorance of the treaty’s preamble, which emphasizes the need to ease
tension and strengthen trust among nations in order to facilitate disarmament. Far from
dismissing disarmament successes achieved as result of changed circumstances, in other
words, the preamble makes clear that it is precisely such changes that the international
community should be seeking in order to make further disarmament possible.)

Reducing Reliance upon Nuclear Weapons

Nor are these developments merely about remarkable changes in raw numbers, for U.S.
nuclear thinking has also been changing in important ways. In 1994, the congressionally
mandated Nuclear Posture Review (NPR) emphasized the movement of U.S. nuclear
weapons policy to a post—Cold War structure, one in which the United States undertook
to try to lead the way toward much smaller nuclear arsenals. That NPR made clear that the
United States would “retain strategic nuclear forces sufficient to deter any future hostile
foreign leadership with access to strategic nuclear forces from acting against our vital
interests and to convince it that seeking a nuclear advantage would be futile.”
Nevertheless, it noted that “nuclear capabilities are now a far smaller part of the routine
U.S. international presence,” observed that “major reductions in U.S. nuclear weapons are
already underway, confirming the U.S. commitment to a smaller international role for
nuclear weapons,” and declared that the significant reductions already undertaken “help
set an example of decreasing dependence on nuclear weapons for military purposes.”
Among the ways in which efforts were under way to decrease this dependence, the NPR
noted, was the development of better means to target proliferators in non-nuclear ways.
“Having the conventional capability to respond to WMD threat or use,” the report stated,
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“further reduces U.S. dependence on nuclear weapons.””® Since the end of the Cold War,
as the head of Sandia National Laboratories once put it, the U.S. and Russian approach to
nuclear weapons planning “no longer focuses on the question of how many weapons are
enough?” but rather takes “a more cautious stance in considering the flip side of the
question, how few are enough?"”®

Much of this long-standing U.S. effort to reduce nuclear forces and reliance on
nuclear weapons in military doctrine has been explicitly understood to be within the
framework of NPT Article VI. The 1994 NPR, for example, declared that one of its purposes
was “to demonstrate American leadership by reducing the role of nuclear weapons in U.S.
security.” According to the review, “the combination of the large negotiated reductions
embodied in the START | and START Il treaties and the further unilateral reductions
recommended by the NPR makes tangible the U.S. commitment to Article 6 of the NPT."2°

Shortly after taking office, President George W. Bush declared the need for a “new
framework” and for “new concepts for deterrence” that would reflect post—Cold War
realities in which “today’s Russia is not our enemy.” Bush proclaimed that

This new framework must encourage still further cuts in nuclear weapons. Nuclear
weapons still have a vital role to play in our security and that of our allies. We can, and
will, change the size, the composition, the character of our nuclear forces in a way that
reflects the reality that the Cold War is over. | am committed to achieving a credible
deterrent with the lowest possible number of nuclear weapons consistent with our
national security needs, including our obligations to our allies. My goal is to move quickly
to reduce nuclear forces. The United States will lead by example to achieve our interests
and the interests for peace in the world.®’

One result of this effort was the Moscow Treaty, but another was a new Nuclear
Posture Review in 2001.

The Bush administration’s 2001 NPR moved U.S. nuclear planning even more
emphatically away from a Cold War—style focus on deterring the rival superpower and
more toward ensuring that the national leadership possessed a diverse range of tools,
both nuclear and conventional, to support the development of tailored deterrent
strategies against a diverse range of potential adversaries. Reflecting continued U.S.
desires to deemphasize the threat and potential use of nuclear weapons, the 2001 NPR
explicitly introduced non-nuclear weaponry into the calculus of strategic deterrence by
advocating the development of a “New Triad” that included “both nuclear and non-
nuclear” offensive strike systems. The traditional nuclear armory of “ICBMs, SLBMs
[submarine-launched ballistic missiles], bombers, and nuclear weapons,” declared the
2001 NPR, would remain important, but it would be “integrated with new non-nuclear
strategic capabilities that strengthen the credibility of our offensive deterrence” (emphasis
added).2? In this respect, it might be said that the Bush administration’s NPR marked a
significant watershed, in that from that point U.S. doctrine envisioned all strategic
deterrence—and not just deterrence of proliferators, as mentioned in the 1994 NPR—in
terms that, for the first time since 1945, did not revolve exclusively around nuclear
weapons.
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Where Next?

Where precisely these developments lead next is, of course, difficult to predict—just as it
was when Article VI was drafted. With luck, in the merciful absence of the Soviet Union’s
expansionist ideology, even contemporary Russia’s resurgent authoritarianism, foreign
policy chest-beating, rollback of democratization, and resumed central control over major
sectors of the economy seem unlikely to engender a return to a Cold War—style nuclear
face-off with the United States. Nor is China’s growing nuclear arsenal presently in any
danger of sparking a nuclear arms race with the United States—though such a
development is not inconceivable in the longer term, and China’s ongoing strategic
buildup does present serious (if under-remarked) Article VI problems.

The future U.S.-Russian strategic relationship is therefore likely to be very different
than its past. According to the head of one of the U.S. nuclear weapons laboratories,
writing early in the first term of President George W. Bush,

the U.S. and Russia no longer appear to place nuclear arms limitations at the top of their
priority lists, more than likely because of an increasingly shared view that war between
the two is far less likely than during the Cold War Era. ... [Consequently,] each side now
devotes more effort in seeking ways in which they might move to a new relationship as
"strategic partners.”®3

It remains to be seen whether U.S. and Russian interlocutors will be able to reach
agreement on explicit parameters for a new strategic relationship to supplant or succeed
the START framework (which expires in 2009) or the Moscow Treaty (which expires in
2012). If they do, however, such a relationship may not much resemble Cold War—style
arms control, with its adversarial process and rigidly codified force limits.

It is at least conceivable that the future U.S.-Russia nuclear disarmament relationship
might consist, in formal terms, of only the reciprocal exchange of various sorts of
transparency and confidence-building measures (CBMs), each measure contributing to one
party’s understanding of the other's force posture and intentions, and facilitating an
evolving context of mutual comprehension in which each party will make its own
procurement decisions in light of a (hopefully) lessening perceived threat.

It is, at least, clear that the United States hopes that such measures will be part of its
future relationship with Moscow. As early as 2002, in fact, a U.S.-Russian “Joint Declaration”
stressed that “openness” and “predictability” were important parts of their new post—Cold
War relationship.”®* And in September 2006, the State Department announced that then-
U.S. Under Secretary of State for Arms Control and International Security Robert Joseph
and Russian Deputy Foreign Minister Sergei Kislyak had begun a “strategic dialogue” in
Washington. This dialogue, it was declared, would cover “a broad range of security
challenges” but would specifically include “transparency and confidence-building
measures in U.S. and Russian nuclear force postures.”® U.S. officials appear to feel that
pursuing a rich, ongoing dialogue on multiple security issues, coupled with transparency
and CBMs, is more appropriate to the current strategic situation than the pursuit of further
Cold War—style arms control agreements.
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Such a new paradigm—one in which transparency measures would be valued less
for their contribution to verifying compliance with force limits than for their contribution
to mutual understanding in an evolving strategic relationship of non-adversaries—might
indeed perplex old-school arms controllers. But such developments would represent, in a
sense, a signal U.S. and Russian success in fulfilling Article VI's goal of ending the
superpower nuclear arms race at an early date

Interestingly, such a U.S.-Russian future in transparency and CBMs—if it were indeed
to develop—might have the further consequence of making it at least conceivable for
other nuclear weapon states to be brought into the system. It would be hard to imagine
opening up a system of adversarially negotiated Cold War—style force limits to third (or
fourth, or fifth) parties, but it might be more possible to achieve such openness in a
regime of transparency and CBMs. For the moment, there would seem to be little
likelihood of this occurring, not only because the United States and Russia have yet to
reach agreement on such a system, but also because it would require of China a degree of
openness about its nuclear forces that is nowhere in evidence. (As the sole nuclear
weapon state that is still building up its strategic arsenal, Article VI notwithstanding, China
seems an unlikely candidate for such candor.) Nevertheless, British officials have now
publicly suggested the desirability of such a step, and even the theoretical possibility of
expanding transparency and CBMs to other weapon states ought to be attractive to all
who sincerely wish, as the NPT’s preamble urges, to lessen tensions and strengthen trust
among nations in order to facilitate disarmament.?’

But what of the rest of Article VI? Leaving aside the issue of “general and complete
disarmament under strict and effective international control”—an Article VI goal the
achievement of which sensible observers should not soon expect, or toward which any
NPT state party seems to be making swift progress—the prospects for additional nuclear
disarmament are intriguingly mixed. With respect to the follow-on Article VI goal of
nuclear disarmament, as noted, there today may be relatively little interest in START-style
arms control negotiating, even if force levels do continue to decline “naturally” in
accordance both with changing threat perceptions facilitated by ongoing U.S.-Russian
dialogue and CBMs, and with the development of innovative ways to meet deterrent
needs with non-nuclear (or fewer nuclear) weapons. Nor does the world appear to be
particularly close to achieving a “treaty on general and complete disarmament under strict
and effective international control.”

Nevertheless, at least in the United States there may be some continuing interest
in studying exactly what size nuclear force structures have to be in a 21st-century world
of post—Cold War technology and post-START transparency and CBMs. Certain types of
technological improvement, for example, make it possible to imagine at least some
further reductions in the U.S. nuclear arsenal. Already, technological advances in non-
nuclear weapons and deliberate changes in U.S. nuclear doctrine have reduced the role
of nuclear weapons in US. strategy and war planning. As accuracy and warhead
sophistication have improved, for instance, some targets that could previously
presumably only be destroyed with a nuclear weapon may today be vulnerable to
precision-guided conventional munitions.®®
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In keeping with its focus on integrating non-nuclear options into the calculus of
strategic deterrence, the 20017 NPR noted that the Pentagon’s Future Years Defense Plan
included a number of initiatives designed to improve the military’s ability to “hold at risk
critical mobile targets,” destroy hard and deeply buried targets, convert some ballistic
missile submarines to carry long-range, conventionally armed cruise missiles, and develop
new precision-strike options.2? Accordingly, for example, efforts are today under way to
develop ways of using ballistic missiles to deliver conventional weapons against special,
high-priority targets in just minutes from thousands of miles away.”® The 2001 NPR also
raised the possibility of changes in U.S. nuclear weapon development based on strategic
deterrent goals, calling for an “Advanced Concepts Initiative” (ACI) at the National Nuclear
Security Administration (NNSA) to explore how U.S. deterrent needs could be better met in
the future.”’ What precisely will come of this NNSA effort is not yet clear (though Congress
defunded the ACI in 2004 and 2005), but to the extent that improvements in U.S. nuclear
weapon designs can permit planners to fulfill deterrent needs with fewer weapons—for
example, through being able with a Reliable Replacement Warhead (RRW) to maintain a
less-redundant stockpile of workable weapons for long periods without the nuclear testing
traditionally needed to validate reliability—U.S. war planners may be able to reduce
stockpile numbers still further.®? [See Ellen O. Tauscher’s “Achieving Nuclear Balance,” in
this issue.]

Perhaps more importantly, it is also worth emphasizing that U.S. officials have
recently been urging—and in fact, challenging—their foreign diplomatic counterparts to
engage in serious discussions about what a post-nuclear-weapons world would actually
look like. Most NPT states party profess commitment to the goal of eliminating nuclear
weapons. There have been remarkably few practical discussions in NPT circles, however,
of what sort of an international environment might be needed to make this step a
realistic possibility, and the preamble’s vague comments about lessening tensions and
strengthening trust fall far short of a work plan.

As part of a series of papers released to the public in preparation for the 2007 NPT
Preparatory Committee meeting, the United States suggested a number of things a future
global security environment would have to achieve in order to make “zero” nuclear
weapons both achievable and sustainable. The list of measures offered did not purport to
be a complete list, but it included:

e further progress in easing tensions and building trust to help countries transcend the
competitive military dynamics that have helped encourage reliance upon nuclear
weapons;

e robust assurances of compliance with nuclear nonproliferation commitments, so that
countries possessing nuclear weapons can contemplate giving them up without fear of
being confronted by nuclear weapons-possessing violators;

e confidence that WMD-related trafficking networks have been eliminated and will not
reconstitute, as well as firmer controls on the spread of enrichment and reprocessing
technology;

e clear termination of all other programs for the development of WMD and their delivery
systems (for example, chemical and biological weapons);
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e means by which any remaining deterrent needs of the nuclear weapon states could be
met in a non-nuclear fashion; and

e assurances against the development or reconstitution of nuclear weapons capabilities
by means of “breakout” from a nuclear disarmament regime, including assurances that
detected violations would be met vigorously and promptly, and that violators would be
unable to realize any anticipated strategic gains from their violations.”

The U.S. papers released in early 2007 also talked candidly about the role of
extended deterrence—that is, the “nuclear umbrella” extended by NPT nuclear weapon
states to their friends and allies. Such deterrence, the United States argued, served both
nonproliferation and disarmament interests, not only having been important to achieving
some past incidents of nuclear weapons program “rollback,” but also by helping prevent
new nuclear arms races today (i.e., ones involving countries the strategic deterrent needs
of which are currently met by close association with a nuclear weapon state, but which
might feel the need to develop nuclear weapons if deprived of such a connection).”

Given that the total elimination of nuclear weapons, however desirable and
earnestly pursued, will not be immediately achievable, runs the U.S. argument, responsible
planning for disarmament must include not just continued efforts to reduce arsenals but
also provision for managing nuclear weapons wisely—and in the interests of the NPT's
nonproliferation and disarmament objectives—until the day of their elimination arrives.
As a result, the United States has suggested, true fidelity to the disarmament goals
expressed in the NPT's preamble and Article VI counsels reliance upon the very sorts of
measures that are key elements of current U.S. nuclear policy today—namely, the
provision of extended deterrence, the development and improvement of non-nuclear
strategic deterrence, and the employment of sophisticated programs to ensure safety and
reliability in nuclear stockpiles—until such time as nuclear weapons can finally be
eliminated. U.S. officials have also repeatedly pointed out that the 13 Steps in the 2000
Final Document have not aged well, and in 2007 they offered a number of disarmament-
related policy suggestions that they believe reflect today’s conditions and deserve the
support of NPT states party. These suggestions, they argue, could contribute in practical
and realistic ways to moving toward a world of zero nuclear weapons.”® The reader may
agree or disagree with these recent U.S. suggestions, but whether or not these positions
succeed in overturning the conventional wisdom of the disarmament community still all
too wedded to Cold War—era concepts and approaches, one cannot deny that the United
States is today closely engaged in unprecedented discussions of how it might be possible
to reach a world of “zero.”*®

CONCLUSION

All of this, then, should form the basis of a clarified record with respect to Article VI, one
built on intellectual clarity about the treaty’s meaning, historical honesty about its origins,
and open-eyed awareness of the remarkable progress that has been made in turning the
superpowers’ Cold War nuclear force structures and war-planning scenarios into historical
footnotes. When it comes to taking Article VI seriously, there may be much to criticize
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around the world, including the efforts of some states party to the NPT to acquire or
expand nuclear arsenals, the international community’s failure to speak out more clearly
and act more resolutely against NPT Article Il violations that risk creating new nuclear arms
race dynamics around the world, and the world’s lack of progress on “general and
complete disarmament” that the preamble suggests may be needed in order to permit
nuclear weapon states’ nuclear arsenals to actually reach zero. In light of the U.S. record of
negotiations on arms control, disarmament, and nonproliferation issues and its track
record of concrete results on Article VI issues, however, it would be unfair and inaccurate
to extend any special Article VI compliance criticism to the United States.

Judging good faith in the pursuit of Article VI goals is necessarily a somewhat
subjective task, but discussions of these issues deserve to be grounded in a solid and
rigorous understanding both of Article VI itself and of all the facts relevant to the U.S.
record. Unfortunately, past Article VI discussions have not always been built upon such a
foundation. It is the hope of this author, however, that in the future these matters will be
addressed more cogently.

DISCLAIMER

The views expressed in this article are the author’'s own and do not necessarily represent
those of the State Department or the U.S. government.
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