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an the current global moratorium on nuclear weapon
testing survive the May
1998 tests by India and Pakistan and
the refusal of US Senate leaders to
permit consideration of the Comprehensive Test Ban Treaty (CTBT) by
the Senate? If nuclear testing resumes by India or Pakistan—or by
Britain, China, France, Russia, or the
United States—will it be condemned
by most of the world as if an international norm against testing was already in effect? What will be the
likely consequences for nonproliferation if tests resume? This article
seeks to show that there are norms
operating against nuclear testing
even though the CTBT has not been
ratified, and that renewal of testing
would have widespread consequences.

The CTBT has now been pending in the US Senate for well over a
year. 1 It cannot reach the Senate
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floor for a vote because Senate Foreign Relations Committee Chairman
Jesse Helms (R-NC) and Senate
Majority Leader Trent Lott (R-MS)
oppose it. Lott has called it “an unverifiable treaty overtaken by
events”—the Indian and Pakistani
tests.2

probably does not reflect what the
vote will be after Foreign Relations
Committee hearings and floor debate, as long as Helms and Lott prevent hearings and debate from
happening, the CTBT cannot be approved by the Senate (but neither can
it be rejected).

Republican presidents and presidential candidates starting with
Ronald Reagan have opposed banning all nuclear weapon tests. Given
the hostility of some conservative
Republicans to the CTBT and to
President Clinton, many Republican
senators do not now support ratification. Indeed, Senator Lott interpreted a 1998 Senate vote for paying
the US portion of the costs of international preparations to implement
the CTBT as a “strong signal that
the Senate is prepared to reject the
treaty.” The vote in favor was 49 to
44, far less than the 67 votes needed
to approve the treaty.3 While this

Ratification by the United States,
among others, is necessary before
the treaty will enter into force for any
country. The treaty provides that 44
named countries, including the
United States, must ratify it before
it can become effective. Because the
United States was a leader in negotiating the treaty, China, Russia, and
some other necessary parties are
apparently awaiting Senate action
before ratifying themselves. If the
treaty does not go into force for some
years, will anything keep China, India, Pakistan, Russia, the United
States, or others from conducting
tests?
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This article will set forth evidence
suggesting that a worldwide norm
against testing now exists even
though the CTBT has not gone into
effect. It will first describe different
kinds of international norms and
outline how lawyers and international relations experts determine
whether they exist. Then, using this
methodology, the article will argue
that a politically binding norm now
applies to India and Pakistan, two of
the three de facto weapon states; and
a legally binding one applies to the
third, Israel, as well as to the five
nuclear weapon states (Britain,
China, France, Russia, and the
United States) that are parties to the
Treaty on the Non-Proliferation of
Nuclear Weapons (NPT), and to all
of the non-nuclear weapon states
party to the NPT. Indeed, a no-testing norm of one kind or the other
appears to apply to all the countries
of the world. Whether this norm is
strong enough to keep the current
moratorium on testing alive only
time will tell. But, this article will
conclude, if testing resumes, the adverse consequences for international
efforts to prevent the spread of
nuclear weapons to additional countries will be severe.
CATEGORIES OF NORMS
The norms that are relevant here
are international prescriptions for
state conduct. They are “principles,
standards or rules;” they can take
several forms and they can have differing degrees of authority. But they
are “prescriptions for action in situations of choice, carrying a sense of
obligation, a sense that they ought
to be followed.”4 This definition, by
lawyers familiar with the work of
international relations regime theorists, is similar to those theorists’

definition of regimes as “sets of implicit or explicit principles, norms,
rules, and decision-making procedures around which actors expectations converge in a given area of
international relations.”5
Lawyers and foreign ministry experts sometimes classify international norms for nation states into
treaty law, customary law, and “soft”
law. The first two are “legally binding.” The third is “politically binding.” Treaty law is usually made by
agreement between state governments. Treaties epitomize the idea
that states can only be obligated to
norms by their consent. To make
treaties, states negotiate through
their governments, meaning through
authorized government officials.
Private citizens sometimes influence
this process, by influencing their
own or other governments, but the
focus here will be on state actions
that can lead to norms.
While treaties are “made” by
agreement, customary international
law “grows” by practice, usually
over a long period of time. It is defined as the law resulting from the
general and consistent practice of
states, where these practices are followed out of a belief that they are
an obligation, not just a matter of
courtesy. Its most widely quoted
description is from the Charter of the
International Court of Justice. This
directs the Court to apply not just
treaty law but “international custom,
…evidence of a general practice accepted as law.”6
Whether a particular practice has
grown into legally binding customary law for a state is ordinarily more
difficult to determine than whether
that state has joined a treaty. One
must look not just at the practice of
a state, but at whatever evidence
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exists as to why the state engaged in
that practice. Such evidence includes
statements from a state’s official
representatives, declarations of international conferences at which it
was represented, and resolutions of
international organizations in which
it participated. These statements
may involve either support or condemnation for a given form of conduct.
If officials of a state have said
nothing while refraining from conduct that most other states were condemning, those other states would
likely contend that the silent state
was bound by the practice, and criticize or sanction that state if it suddenly did what had been widely
condemned. A state’s long-continued practice may thus sometimes
bind it to a customary rule of law by
acquiescence, without the explicit
consent that a treaty requires.
Since customary law grows over
time rather than being “made” by a
treaty, there is a time when it has not
become widely enough accepted to
be called “legally binding” for all or
most relevant states, yet it nevertheless seems to influence the conduct
of many. Customary international
norms often come in shades of gray
rather than black or white. When the
gray is quite dark but not yet black,
I will call the norm “politically binding,” as defined in the next paragraph.
“Politically binding” is a term
usually used to describe multilateral
conference reports reflecting agreed
decisions not in treaty form, bilateral communiques to the same effect, and a wide variety of similar
agreements that are not “legally
binding” because the parties did not
put them into the form intended for
legal agreements and did not intend
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to be legally bound by them. One of
the classic examples of this sort of
commitment, now sometimes called
“soft law,” is the general rules for
state behavior in the 1975 Final Act
of the Helsinki Conference on Cooperation and Security in Europe.7
This was a major East-West compromise negotiated during the Cold
War, and its agreed statements about
equal rights and self-determination
of peoples were cited repeatedly by
dissidents in Eastern bloc countries.
Breaking a politically binding
commitment may be easier than
breaking a legal one, but, as an expert on UN practice put it:
States entering into a nonlegal commitment generally
view it as a political (or
moral) obligation and intend to carry it out in good
faith. Other parties and
other states concerned have
reasons to expect such compliance and to rely on it.…
[P]olitical texts which express commitments and positions of one kind or
another are governed by the
general principle of good
faith.8
Like customary international law,
political commitments are not generally submitted to the US Senate or
other parliaments for approval.
When questioned about them by the
Senate Foreign Relations Committee, then Secretary of State Henry
Kissinger once testified that the
United States is not “morally or politically free to act as if they did not
exist. On the contrary, they are important statements of diplomatic
policy and engage the good faith of
the United States as long as the circumstances that gave rise to them
continue.”9
Violation of a politically binding
commitment, according to the State
Department, could result in “an ap-
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propriate political response.”10 This
could include, for example, condemnation of the offender by those who
believe in or benefit from the commitment, unilateral economic sanctions against the offender, or
violation of the commitment by others in a way that will harm only the
offender. The consequences of violation can sometimes be similar to
those for violating a treaty.
IDENTIFYING WHEN NORMS
EXIST
Recent theoretical work in the
field of international relations has
begun complementing the perspective on norms embodied in international law, especially with respect to
how one determines whether a norm
exists. This reflects a major change
in how international relations specialists view norms. The labels for
categories of norms described so far
are those typically used by international lawyers and foreign ministry
experts. International relations
scholars pay less attention to labels
and to when a norm becomes “binding,” either politically or legally.
They pay more attention to why
states do what they do and hence
focus on whether norms affect state
conduct.
After the experience of World
War II, even treaty norms were
thought by some international relations realists to have little effect on
what states do. These realists argued
that states regularly followed their
own security interests without much
regard to norms, whether codified in
treaties or not. Later, many realists
came to see that, when treaties serve
state interests, even powerful states
tend to observe them, sometimes
going to considerable efforts to persuade others to do so as well. As a

result, many realists now recognize
that the regimes created by some
treaties can affect state behavior.11
For example, using the “regime”
definition quoted earlier, the NPT
established “principles, norms,
rules and decision-making procedures around which actor expectations” converged, at least for those
states that saw it in their security
interest to prevent other states from
acquiring nuclear weapons. What
the NPT produced has even come to
be called a “regime” by lawyers and
foreign ministries. Some NPT norms
are legally binding treaty language
or accepted interpretations of that
language. Some are politically binding agreed principles or goals for
future negotiations, or definitions of
materials and equipment that should
not be exported to states that do not
accept international inspections of
all their nuclear activities. All appear
to have affected state conduct.
The influence of norms has recently been given greater attention
due to an interest in “social
constructivist” theory in political
science. Constructivism draws upon
but goes beyond regime theory. Unlike many international relations
scholars, constructivists do not look
only at states’ behavior. They look,
in addition, at states’ beliefs and
expectations, and the justifications
states offer for their behavior. Some
realists would probably argue that
the 1998 nuclear tests by India and
Pakistan showed that, even if some
norm had existed against such tests,
it made no difference because the
conduct of India and Pakistan had
not been affected. Constructivists, in
contrast, would review the historical evidence from many states on
their beliefs and expectations as well
as their practices relating to the
claimed norm.12 If a norm is con-
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structed or accepted by states to
serve particular purposes, then a
look at the process of construction
may help us explain some aspects
of state behavior even if there have
been violations of the norm. Just as
a violation of the law does not mean
that laws have no effect, so an occasional norm violation does not disprove the norm, especially if there
are consequences to such norm violation.
The constructivist method of tracing the evolution of beliefs and practices is similar to what international
lawyers and foreign ministry diplomats do to determine whether a norm
exists. As one constructivist sees it,
lawyers search for
evidence that states share a
belief that some principle is
law. The methods for doing
so are much like the methods used by constructivist
scholars in political science
to establish the existence of
a norm. They look at behavior and ask whether states
act as if there is, in fact, a
norm. Additionally, they
look at discourse and ask if
states justify actions by
identifying and emphasizing the importance of the
norm. 13
In the rest of this article, I follow
this same approach. To find out
whether a norm against testing exists, I will examine not just the behavior of states with respect to
testing, but the reasons given by
those that opposed it, and any agreements to treaties, declarations, or UN
resolutions attempting to prevent it.
DEVELOPMENT OF THE NOTESTING NORM
A norm against nuclear weapon
tests has indeed developed over the
last 45 years. This section summarizes the relevant diplomatic history.

The next section draws on this history to assess the current status of
the no-testing norm.
I trace the norm’s origins to a
1954 US hydrogen bomb test over
the Pacific. After fallout from this
test caused radiation sickness to 23
Japanese fishermen, killing one of
them, Prime Minister Jawaharlal
Nehru of India called for a ban on
nuclear testing. This was followed
by almost 40 years of on-again, offagain negotiations that produced
agreement only on partial, non-comprehensive bans on testing, until
1996, when the CTBT was signed.
But agreement had been reached in
1968 on the NPT, which prohibited
all its non-nuclear weapon parties
from manufacturing or acquiring
nuclear weapons. The NPT thus prohibited all these parties from testing,
since testing requires first manufacturing a device. The NPT hence established a treaty ban on testing that
grew as more and more non-nuclear
weapon states joined the NPT. The
NPT ban on testing now applies to
181 countries, including all the nonnuclear weapon states with some
nuclear capability except the three
de facto weapon states (India, Israel,
and Pakistan), none of which has
joined the NPT.
The NPT also called for negotiation of a CTBT, but did not itself
prohibit testing by the five NPT
“nuclear weapon states,” a term it
defined as a state “which has manufactured and exploded a nuclear
weapon or other nuclear explosive
device prior to January 1, 1967.”
Britain, China, France, Russia (then
the Soviet Union), and the United
States had all tested before that date.
Since India, Israel, and Pakistan had
not done so, they were not within the
definition, which is why I refer to
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them as de facto nuclear weapon
states.
As it was the initiator of the most
recent testing, India’s actions and
statements deserve special scrutiny.
From 1954, when Nehru first called
for a ban on testing, to 1996, when
the CTBT negotiations were concluding, India condemned nuclear
weapon testing but refused to join
the NPT. In 1956, India argued that
“international law and international
morality” were violated by nuclear
tests. India was a leader in persuading the UN General Assembly to
adopt a 1962 resolution that
“[c]ondemns all nuclear weapon
tests,” a statement that India, Pakistan, and a large majority voted to
approve. The United States, the Soviet Union, and some of their allies
abstained.14 When China first tested
in 1964, an Indian representative
used this resolution to argue that the
Chinese tests were “ipso facto condemned” and a “direct and callous
affront to all humanity.” India later
criticized nuclear tests by China and
other NPT weapon states as violations of this UN resolution and “in
flagrant violation of the will of the
international community.”15
When India itself set off a nuclear
explosion in 1974, its justification
nonetheless acknowledged a norm
against weapon testing. India insisted that the device it had exploded
was for peaceful purposes and therefore not subject to condemnation
under the UN resolution as a
“nuclear weapon test.” Pakistan, of
course, disagreed. In 1978, Indian
Prime Minister Desai announced a
“unilateral decision to abjure explosions even for peaceful purposes.
We now stand justified by the developing conscience of the whole
world on it….” That same year, both
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India and Pakistan voted for a UN
General Assembly resolution that
expressed “grave concern over the
fact that nuclear weapon testing has
continued unabated [by the five
NPT nuclear weapon states] against
the wishes of the overwhelming majority of Member States.”16
In 1995, as part of the package of
measures that was the basis for extending the NPT indefinitely, the
NPT nuclear weapon states agreed
to “exercise utmost restraint in testing” while completing negotiation of
a CTBT by the end of 1996. When
the Chinese and then the French later
tested, India and most other states
supported a General Assembly resolution that, “[s]haring the alarm expressed internationally, regionally
and nationally at recent nuclear
tests,…[s]trongly deplores all current nuclear testing.”17
As the CTBT negotiations in
Geneva moved toward a successful
conclusion in 1996, India became
critical of the draft treaty on various
grounds, even though it had long
supported the concept of a treaty
banning all tests. In the end, it objected most strongly to a provision
requiring it to join the CTBT before
the treaty could go into effect for any
state, and it refused to sign. Pakistan
followed suit.18 When India tested
nuclear weapons in May of 1998,
again followed by Pakistan, neither
had signed the CTBT or joined the
NPT. However, as I will discuss in
the next section, their actions prior
to 1998 are also relevant to ascertaining whether they violated a norm
by testing.
Finally, for the five NPT nuclear
weapon states, recent developments
have special relevance. All five
signed the CTBT, and all declared
that there should be no further tests
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anywhere after the treaty was approved. India and Pakistan have also
ceased testing for the time being.
There is thus a moratorium on tests
at the moment. As a result of their
signing of the CTBT, the five NPT
nuclear weapon states (and Israel,
which also signed) are now barred
from testing by an international law
rule codified in the Vienna Convention on the Law of Treaties. This rule
precludes signatories to a treaty not
yet ratified from taking steps that are
inconsistent with the “object and
purpose” of the treaty they have
signed—unless they decide they no
longer wish to join that treaty.19
Testing would seem wholly inconsistent with the CTBT’s purpose to
end testing, and therefore testing by
any of the five nuclear weapon states
would violate this rule.20
The United States has not joined
this Vienna Convention.21 But the
United States has previously agreed
that the Convention reflects a “customary” rule of international law
governing executive branch action
pursuant to unratified treaties. When
President Jimmy Carter asked the
Senate to put off consideration of the
SALT II treaty because the Senate
appeared unlikely to approve it, the
State Department issued a statement
that said:
The United States and the
Soviet Union share the view
that under international law
a state should refrain from
taking action that would
defeat the object and purpose of a treaty it has signed
subject to ratification. We
therefore expect that the
United States and the Soviet
Union will refrain from acts
that would defeat the object
and purpose of the SALT II
Treaty before it is ratified
and enters into force. Such
acts would include, for example, testing of missiles
with more warheads than

would be permitted under
the treaty or the testing of
new types of missiles which
would not be permitted under the Treaty. 22
Perhaps with this rule of international law in mind, President Clinton said on the day he signed the
CTBT:
The signature of the world’s
declared nuclear powers—
the United States, China,
France, Russia and the
United Kingdom—along
with those of the vast majority of its nations will immediately create an
international norm against
nuclear testing, even before
the treaty enters into force.23
The recognition of such a norm
by President Clinton is of considerable importance in the United States,
where testing was initially ended by
a 1992 statute that prohibited US
testing after September 30, 1996.
The statute, however, added that if
another country tested after this
date, “the prohibition on United
States nuclear testing is lifted.”24
The tests by India and Pakistan thus
ended the statutory ban on US testing—but they did not alter the belief that an international no-testing
norm resulted from signing the
CTBT.
Such a norm may still be challenged by US test ban opponents.
According to Senate Majority
Leader Lott, ratification of the
CTBT “will…prevent the United
States from conducting tests necessary to maintain the safety and reliability of our own nuclear
deterrent.”25 President Clinton, of
course, does not agree that tests are
necessary for this purpose. But, if a
conservative Republican such as
Majority Leader Lott became US
president in 2001, he might order a
resumption of US tests if the CTBT
were not then in force. That would
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be a violation of the customary rule
of international law codified in the
Vienna Convention—unless the
president withdrew US support for
the CTBT, a presidential prerogative.
The Vienna Convention’s rule
against a signatory state taking action inconsistent with the purpose of
an unratified treaty applies only so
long as the signatory state intends
to ratify the treaty. 26 President
Reagan, after refraining for several
years from US action that would
“undercut” the unratified SALT II
Treaty negotiated by President
Carter, decided that the United
States no longer intended to become
a party to the treaty, and that there
was therefore no need to observe any
norm coming from it. That was consistent with the customary rule codified in the Vienna Convention.
CURRENT STATUS OF THE
NORM
If there is now a treaty norm
against testing for all non-nuclear
weapon NPT parties and a customary norm against testing for the five
NPT nuclear weapon states and Israel because of their signatures to the
CTBT, could a no-testing norm derived in part from other sources now
be applicable to India and Pakistan?
Is there now a norm against testing
that would produce worldwide condemnation and perhaps economic
sanctions if the United States resumed testing—even if it announced
that it did not intend to ratify the
CTBT?
Immediately after India and Pakistan tested, the UN Security Council, through its president, stated that
the two had breached a “de facto
moratorium” on testing, and most of
the rest of the world acted as if these

two had breached a no-testing norm
even though they had not joined the
NPT or signed the CTBT. Those
condemning the tests were NPT
members, most of which had both
signed the CTBT and voted with India and Pakistan for the earlier General
Assembly
resolutions
condemning and deploring nuclear
weapon tests by the five NPT
nuclear weapon states. Without this
prior opposition to testing, it is
doubtful that the condemnations of
the Indian and Pakistani tests would
have been so widespread. They were
made by more than three-quarters of
the 61 members of the Conference
on Disarmament, by all of the Group
of Eight (G-8) major industrialized
countries, by the five NPT nuclear
weapon states, by the Arab League,
by the ASEAN Regional Forum, by
the Organization of American
States, and, finally, by the UN Security Council.27
Significantly, some developing
countries, particularly members of
the Organization of the Islamic Conference, refused to join in the May
condemnation by the Conference on
Disarmament because, some of them
said, it did not also condemn the five
NPT nuclear weapon states for failing to negotiate toward nuclear disarmament as required by the NPT.
For Egypt and Iran, leaders of those
refusing to join the condemnation,
its failure to criticize Israel’s undeclared weapon capability was no
doubt also relevant. 28 Several
months later, at a September meeting of the more than 100 developing countries that are members of the
Non-Aligned Movement (of which
India has long been a leader), the
conferees refused to accord India
and Pakistan even “second tier” status as nuclear weapon states as a result of their tests. With both
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countries participating and decision
by consensus, the conferees “noted
the complexities arising from the
nuclear tests in South Asia, which
underlined the need to work even
harder to achieve their [nuclear] disarmament objectives.” The nonaligned leaders then expressed
“concern over the failure of the
nuclear weapon states [not including India or Pakistan in this category] to demonstrate a genuine
commitment with regard to complete nuclear disarmament.” By
then, India and Pakistan had both
said they would not test further, and
the declaration also welcomed their
statements.29
The UN Security Council’s May
resolution condemning the Indian
and Pakistani tests is of particular
interest. Under the UN Charter, the
Council has primary responsibility
for dealing with threats to international peace and security.30 Before
condemning the tests, this resolution
repeated the Council’s earlier conclusion that the proliferation of
weapons of mass destruction is a
threat to international peace and security, implying that these tests constituted such a threat. In addition to
condemning the tests, the resolution
“[d]emands that India and Pakistan
refrain from further nuclear tests and
in this context calls upon all states
not to carry out any nuclear weapon
test explosion or any other nuclear
explosion in accordance with the
provisions of the [CTBT].”31
Since not “all states” have signed
the CTBT, this suggests that a norm
exists against nuclear tests even for
those that have not signed, including India and Pakistan. Can a notesting norm from a treaty that is in
force for a large number but not every state (the NPT) and is broadened
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in its application by a treaty that has
been signed by many states but is
not yet in force for any (the CTBT)
be applicable to states that have not
signed or ratified either treaty?
Could the norm be applicable to the
United States if a president after
Clinton changed the US position on
the CTBT?
Despite the sharp distinction between treaties and custom, treaties
can sometimes be sources of customary international law for nonparties to those treaties. 32 For
example, the American Law
Institute’s prestigious “Restatement” of US views on “Foreign Relations Law” accepts that even
countries that have not joined the
UN Charter are bound by customary law to the Charter’s prohibition
against “the threat or use of force
against the territorial integrity or
political independence of any
state.”33 The Restatement experts
agree that, in addition to the Charter
provisions designed to protect international security, a multilateral
treaty can be the source of norms for
non-parties if the treaty is “designed
for adherence by states generally, is
widely accepted, and is not rejected
by a significant number of important states.”34 This was certainly the
case with both the NPT and the
CTBT, except that India and Pakistan rejected both—and they cannot
be called unimportant states.
In its resolution quoted above, the
Security Council appears to have
concluded that application of the notesting norm to India and Pakistan
was of importance for maintenance
of international peace and security.
Is this not an attempt to enforce a
norm essential to international security, as with the UN Charter norm
just quoted? There seems little doubt
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that the Council has the power to
enforce such a norm—if none of the
permanent members veto its doing
so.

stan did vote for the 1962 and later
General Assembly resolutions, and
it criticized India’s 1974 test as violating a norm.

As we have seen, before their own
tests in 1998, India and Pakistan condemned specific weapon tests by
others. They also supported the 1962
UN General Assembly Resolution
“condemning” such tests and the
later resolutions expressing “grave
concern” about them. India, indeed,
argued before the 1962 resolution
that nuclear weapon tests were illegal and, after the resolution, it accused states of violating it by
testing—as if the resolution itself
stated a legal norm applicable to
every state. Before its 1996 opposition to the CTBT and its own 1998
tests, India supported this norm even
though it did not join the NPT.35

A September 1998 resolution by
the members of the International
Atomic Energy Agency (IAEA) suggests, however, that many countries
are not prepared to say that the notesting norm had become a legal
obligation for India or Pakistan.
While the IAEA resolution deplored
the Indian and Pakistani tests, a
preambular clause implied that the
norm against testing was not yet legally binding for India and Pakistan:
Noting that the States concerned [India and Pakistan]
have both imposed moratoria on further testing and
have said that they are willing to enter into legal commitments not to conduct
further tests and reiterating
the need for such commitments to be expressed in legal form by signing and
moving to ratify the Comprehensive Nuclear Test
Ban Treaty.38

This evidence suggests that, before 1996, India unambiguously satisfied the requirement that its
no-testing practice be “evidence of
a general practice accepted as law,”
the standard for customary law set
forth in the Charter of the International Court of Justice.36 The “general” international practice against
testing was that reflected in the resolutions, the NPT, and the CTBT. The
Indian practice included its own abstention from weapons tests until
1998, and its condemnations of such
testing as illegal, immoral, and in
violation of the General Assembly
resolutions against testing. If this
practice is taken as evidence that it
“accepted as law” the norm against
testing expressed in the General Assembly resolutions as well as in the
treaties, its change in practice reflected in its 1996 opposition to the
CTBT and its 1998 tests came too
late to absolve it.37 The case against
Pakistan is not as strong, but Paki-

By September 1998, when this
resolution was adopted, both India
and Pakistan had stopped testing and
given some indication that they
might sign the CTBT.39 Moreover,
many states may have felt it unfair
to condemn India and Pakistan for
violating a customary rule derived
in part from General Assembly resolutions when their tests came less
than two years after the last of many
tests by the five NPT nuclear
weapon states, in defiance of the
same resolutions.
If the no-testing norm was not yet
“legally binding” upon India and
Pakistan in May of 1998, is there
nevertheless a “political” norm
against testing by either of them? Is
there one against testing by any of
the five NPT nuclear weapon states
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that relieves itself of its Vienna Convention obligation not to defeat the
object and purpose of the CTBT by
announcing that it no longer intends
to become a party to the CTBT? As
we have seen, there are a variety of
international declarations, communiques, and the like that are regarded
as “politically” but not “legally”
binding. And violations of “political” undertakings are subject to
appropriate “political responses”—
these can include condemnation,
economic sanctions, and refusal to
comply with related promises made
for the benefit of the violating party.
Just as customary international
law can be based upon the practices
of states rather than upon international agreements, politically binding norms can also be so based. As
early Indian criticisms of testing and
the 1962 General Assembly resolution show, some sort of an emerging norm often exists long before
states conclude that a customary rule
is “legally binding.”40 Such a notesting norm applicable to India and
Pakistan can be derived from their
long practice consistent with such a
norm up to 1998, their condemnations of testing conducted by others
going back as far as 1954 in India’s
case and 1962 in Pakistan’s, and the
opposition to testing and the agreements not to test expressed by more
and more other states.41
The norm against testing grew in
strength and in numbers of adherents as more non-nuclear weapon
states joined the NPT and the five
NPT nuclear weapon states and Israel signed the CTBT. The norm had
grown to such an extent that it produced a General Assembly resolution criticizing 1995-96 tests by
China and France, even before the
CTBT had been signed but after its

completion had been promised for
1996.42 The growing norm then produced strong, widespread condemnations of Indian and Pakistani
testing in 1998, after the CTBT had
been signed.43 The criticism of the
two countries became less severe in
September after earlier condemnations, sanctions, and negotiations
produced promises from India and
Pakistan to abstain from testing and
to cooperate in bringing the CTBT
into force.44 If India or Pakistan were
to resume testing now, however, the
worldwide condemnation could be
at least as sharp and widespread as
it was in May and June of 1998. The
same would be true if any of the five
NPT nuclear weapon states resumed
testing. Most of the world clearly
feels that a norm against testing exists for the five NPT nuclear weapon
states as well as for India and Pakistan.
This norm has arisen from the
practices of states and from the beliefs expressed in connection with
their votes for General Assembly
resolutions and their decisions to
join the NPT and CTBT. Though apparently not enough to satisfy IAEA
members in September 1998 that a
legal norm existed, this evidence
seems enough to satisfy many international lawyers and constructivist
international relations theorists that
a norm capable of affecting the conduct of states now exists.45
ENFORCING THE NORM
Immediately after the Indian tests,
the United States announced economic sanctions against India, including denial of military and
dual-purpose exports, prohibitions
on US assistance even to US companies doing business in India and
Pakistan, and opposition to World
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Bank and IMF loans. These sanctions were extended to Pakistan after its tests. Canada, Denmark,
Japan, and Sweden took some similar steps, but Britain, France, Russia, and other industrialized
countries were not prepared to impose economic sanctions—though
the G-8 foreign ministers adopted a
strong condemnation of the tests in
June of 1998.46 Steps to prevent further damage to the nonproliferation
regime were urged on India and Pakistan in a joint statement by the five
NPT nuclear weapon parties, then by
the G-8 and the UN Security Council in the resolution already quoted.
Besides condemning the tests, all of
these statements asked both countries to:
• Join the NPT as non-nuclear
weapon states;
• Refrain from weaponizing their
nuclear explosives and from deploying nuclear weapons or
nuclear-capable missiles;
• Desist from further weapons
tests and join the CTBT;
• Participate constructively in the
negotiation at the Conference on
Disarmament of a treaty to ban the
production of fissile material for
nuclear weapons (the statements
of the five NPT nuclear weapon
parties and the G-8 urged, in addition, a halt to the production of
such material immediately, pending negotiation of such a treaty);
and
• Undertake written commitments
to their stated policies against export of equipment, materials, or
technology that could contribute
to the acquisition by others of
weapons of mass destruction or
missiles capable of carrying
them.47
Press reports of the negotiations
with India and Pakistan suggest pos-
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sible agreement on the third, fourth,
and fifth steps, provided that further
negotiations produce agreement on
a quid pro quo from United States
and others to ease or remove sanctions. In their major addresses to the
opening of the Fall 1998 General Assembly session, both countries announced that they would sign the
CTBT—if negotiations give them
what they want.48 The United States
has since revised many economic
sanctions and can offer to end others—which was not possible until
October 1998, when Congress gave
the president authority for one year
to do so.49 Assuming negotiations
are successful and India and Pakistan sign the CTBT, they will, because of that signing, be subject to
the same international law customary rule reflected in the Vienna Convention to which the five NPT
nuclear weapon states are subject.
Later, they could eliminate that norm
for themselves by announcing that
they do not intend to ratify the
CTBT—just as China, Russia, and
the United States could still do because they have not ratified. But
worldwide condemnation and, in
some cases, economic sanctions
would be likely because the underlying no-testing norm—the opposition to testing by the rest of the
world—would likely continue.
CONSEQUENCES IF NORM
FAILS TO PREVENT
TESTING
By its terms, the CTBT cannot
come into force until it is ratified by
44 specifically named states—all of
which have nuclear reactors and are
members of the Conference on Disarmament, where the CTBT was
negotiated.50 Of the 44, only India,
Pakistan, and North Korea have not
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yet signed the treaty. The United
States is negotiating with all three
countries to secure treaty signing.
But even if these negotiations are
successful, all 44 states, including
the United States, must also ratify.
So far, only 27 states have done so,
including only two of the five NPT
nuclear weapon states, Britain and
France.51
The CTBT has been pending in
the US Senate for more than a year
without action. Signatures by India
and Pakistan could put added pressure on Senators Helms and Lott to
let the CTBT come to the floor of
the Senate for a vote.52 But, so far,
public support has not been expressed in a way that has moved the
Republican leadership or demonstrated that the 67 votes are there. If
the treaty supporters in the Senate
were prepared to filibuster every
other issue until the CTBT was
brought up for a vote, they would
get the attention of the leadership.
That was one tactic that supporters
of the START II Treaty used to get
it to the floor. But so far the CTBT
has not seemed sufficiently important to senators relative to other business before the Senate. And bringing
the CTBT to the floor before 67
votes are likely to be there could be
dangerous. Similar to when the
League of Nations Charter was rejected by a Republican Senate in
President Woodrow Wilson’s time,
Senate rejection of the CTBT could
set back indefinitely the effort to end
testing.
China, Russia, India, Israel, North
Korea, and Pakistan—all among the
44 necessary parties to bring the
CTBT into force—are unlikely to
ratify before the United States does.
The treaty authorizes a conference
in 1999 of the countries that have

then ratified it to decide what steps
can be taken to speed ratification by
signers that have not ratified. The
CTBT also authorizes annual conferences of this kind thereafter until
the treaty enters into force.53 One
can anticipate that governments that
have ratified will do their best to
persuade the United States to follow
their lead, and the persuasion may
have some effect. But, until there is
a US national debate on whether to
ratify, a debate that convinces Senators of the wide public support for
the CTBT shown by polls, it will
probably not be possible to change
enough senators’ views to produce
a two-thirds vote.54
Can testing be prevented during
this period? If agreement is reached
with India and Pakistan to sign the
CTBT, there is a good chance that
their moratorium will continue. The
norm against testing remains strong
around the world, whether or not it
is seen as legally binding. The international criticism of, and national
sanctions against, India and Pakistan
for testing will be remembered.
Given this worldwide opinion, perhaps the Senate can at least be persuaded not to reject the CTBT and
instead keep it pending until the day
when there are enough votes to approve it. Perhaps, if the next US
president does not support the
CTBT, he will at least not state that
the United States does not intend to
ratify it—as Reagan did with SALT
II. If India and Pakistan agree to sign
the CTBT, they would probably not
test again unless one of the five
nuclear weapon states resumes testing, or unless entry into force is delayed indefinitely.
The present governments of Britain, China, France, and Russia are
also unlikely to test for the time be-
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ing if no other state tests. China and
France resumed testing in 1995,
soon after the NPT had been extended with promises from the NPT
nuclear weapon states to achieve a
CTBT by the end of 1996 and to “exercise utmost restraint” until then.55
The widespread condemnation that
China and France received for that
testing, even from friends and allies,
and the limited sanctions—cuts in
financial assistance to China, denial
of bidding opportunities for military
sales to France, and informal boycotts of French products—will not
soon be forgotten.56 All of the five
nuclear weapon states later joined in
the condemnations of the 1998 tests
by India and Pakistan. Worldwide
criticism and economic sanctions
could be expected if any of these
states resumed testing in 1999 or
2000. There is thus some basis for
hope that the strongly felt norm
against testing can help to prevent a
new round of tests even if the CTBT
does not go into effect soon.
But compliance with the norm
cannot be taken as a certainty. If the
United States resumes testing, China
and Russia will likely follow suit.
India and Pakistan may also follow.
If testing resumes, the damage to the
NPT regime is likely to be severe.
Testing by the five has been the
single most contentious issue at all
of the NPT Review Conferences,
and the promise to end testing made
at the 1995 NPT Extension Conference was crucial to its success. If the
United States resumes testing, some
non-nuclear weapon NPT parties
may feel they have been relieved of
their 1995 commitment to stay with
the NPT indefinitely because the
United States has, by testing, gone
back on its 1995 NPT commitment
to achieve a CTBT by 1996 (and also
on its 1968 NPT commitment to ne-

gotiate in good faith to end the
nuclear arms race, including ending
testing).
Islamic Middle Eastern states are
already angry at the United States
for failing to push Israel harder in
the Middle East peace process and
for refusing to permit serious discussion at future NPT conferences of
proposals for getting Israel to give
up its nuclear weapons.57 Would a
group of these states threaten to
withdraw from the NPT at the next
NPT Review Conference in 2000 for
these reasons if, in addition, the
United States resumed testing? If
India resumed testing after the
United States did, would Iran become even more determined to secure nuclear weapons, and withdraw
from the NPT to do so?58 Would any
of four Northeast Asian states that
have the capability to produce
nuclear weapons reconsider their
membership in the NPT? North
Korea may already be pursuing
nuclear weapons. Could South Korea, Taiwan, or even Japan be far
behind North Korea after further Indian, Pakistani, and US testing?59
While there would be other causes
at work besides US testing, the
United States would be singularly
unpersuasive in attempting to prevent others from testing if it resumed
itself.60
CONCLUSION
This article demonstrates that a
strong international norm against
nuclear weapon testing exists even
though the CTBT has not yet gone
into effect. The article traced this
norm’s rise by examining treaties,
state practices, and the reasons states
gave in support of these practices.
The growth of this norm over more
than 30 years is thus reflected not
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just in treaty texts, but also in widely
supported UN resolutions and other
condemnations applied to the 1998
tests by India and Pakistan, the 199596 tests by China and France, and
the earlier tests by Russia, the United
Kingdom, and the United States.
Resumption of testing by any of
these countries would produce new
condemnations and, perhaps, economic sanctions, such as those applied by the United States to India
and Pakistan after their tests.
International lawyers and foreign
ministry experts will classify the notesting norm as either “politically
binding” or “legally binding.” International relations theorists will
be less concerned about these labels
and more interested in judging the
strength of the norm by its effect on
state behavior. But however it is
judged, any future violation of this
norm will likely have serious consequences. To most of the world,
nuclear tests symbolize a nuclear
arms race and the horrors of
Hiroshima and Nagasaki. To nonnuclear weapon countries, they also
symbolize the discrimination
against them permitted by the NPT:
under this treaty, some parties can
have nuclear weapons and test, and
some cannot. The NPT provided a
remedy to end this discrimination:
the obligation upon the nuclear
weapon parties to negotiate in good
faith to halt the nuclear arms race
and to achieve nuclear disarmament.
Ending testing was the agreed first
step to meet this obligation when the
NPT was signed over 30 years ago.
Resumption of testing by the five
NPT nuclear weapon states would
probably be seen by most of the rest
of the world as a violation of their
NPT commitments and an abandonment by them of the NPT’s nonproliferation goals.
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Gaining commitments from India
and Pakistan to end their testing has
been difficult enough in a period
when the five NPT nuclear weapon
states agreed to stop testing. If some
of the five resume testing, it will
likely be impossible to gain the international cooperation necessary to
restrain India and Pakistan. Without
that international cooperation, it may
well be impossible to prevent the acquisition of nuclear weapons by
other counties, such as North Korea,
which would likely be followed by
South Korea, Taiwan, and Japan. In
order to minimize proliferation dangers, the five NPT and three de facto
nuclear weapon states must recognize the politically binding and, in
some cases, legally binding norms
against further testing by them, and
work to strengthen broader nonproliferation norms. An important step
toward this goal would be for those
of them that have not yet signed or
ratified the CTBT to do so.
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